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2Preface
Regulating For Sustainability: Property Issues
This report offers proposals in the hope they may inform development of a more 
systematic and integrated approach to the creation, definition and recording of 
statutory rights, restrictions and obligations (‘RRR’) affecting land parcels. While 
much progress has been made by Australia’s land information management 
community over many years, we believe the task has been unduly complicated 
by over-extension of property rights and concepts into an area which is essentially 
administrative and regulatory. We propose better definition and specification of the 
RRR in the statutes which authorise their creation, and a more systematic approach 
to their recording.
The authors acknowledge the support of the Australian Research Council which in 
2006 provided funding to Queensland University of Technology under the Council’s 
Discovery Grant scheme for a cross-institutional project entitled: ‘An Institutional 
Framework to Facilitate Sustainable and Integrated Natural and Cultural Resources 
Governance’. The project was undertaken from 2007 to 2010 by a team of senior 
researchers from Queensland University of Technology and Monash University 
whose expertise spanned property law, administrative law, environmental law and 
water law.
The findings of the project were published as a series of conference papers,  
journal articles and book chapters (see project publications list at page 37).  
This report is intended to disseminate aspects of the research findings in a form 
which is accessible to government, industry stakeholders and academics working in 
law and other disciplines.
The authors gratefully acknowledge our colleague Professor Doug Fisher of QUT for 
his advice and comments, and our research assistant Mr Alex Durrant who assisted 
in the preparation of the report. This report includes material originally published in 
(2009) 35(1) of the Monash University Law Review, reproduced with the permission 
of the editors.
Professors Sharon Christensen and Bill Duncan  
of Queensland University of Technology 
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All Australian governments recognize the need to ensure that land and natural resources 
are used sustainably. In this context, ‘resources’ includes natural resources found on land 
such as trees and other vegetation, fauna, soil and minerals, and cultural resources found 
on land such as archaeological sites and artefacts. 
Regulators use a wide range of techniques to promote sustainability. To achieve their 
objectives, they may, for example, create economic incentives through bounties, grants and 
subsidies, encourage the development of self-regulatory codes, or enter into agreements 
with landowners specifying how the land is to be managed. 
A common way of regulating is by making administrative orders, determinations 
or decisions under powers given to regulators by Acts of Parliament (statutes) or by 
regulations (delegated legislation). Generally the legislation provides for specified rights 
or duties, and authorises a regulator to make an order or decision to apply the legislative 
provisions to particular land or cases. For example, legislation might empower a regulator 
to make an order that requires the owner of a contaminated site to remediate it. When the 
regulator exercises the power by making an order in relation to particular land, the owner 
is placed under a statutory duty to remediate. 
When regulators exercise their statutory powers to manage the use of private land or 
natural or cultural resources on private land, property law issues can arise. The owner 
of land has a private property right that the law will enforce against anybody else who 
interferes with the enjoyment of the right, without legal authority to do so. The law 
dealing with the enforcement of private property rights forms part of private law. 
This report focuses on the relationship between the law of private property and the 
regulation of land and resources by legislation and by administrative decisions made  
under powers given by legislation (statutory powers). 
Regulation and ‘RRR’
The interaction between private property and regulation is becoming more complex 
and contentious. Regulation of land and natural resources is driven by a range of policy 
concerns, including shortages, loss of biodiversity and habitat, the need to plan for a 
denser population and more compact cities, adaptation to climate change, managing the 
risks of sea level rises and natural disasters, and the control of greenhouse gas emissions. 
Many of these policy concerns require regulation of private land as well as public land. 
The private property rights of landowners are subject to regulation by the state. An Act of 
Parliament (statute) may:
1. restrict or prohibit the exercise of rights which a landowner would otherwise enjoy, 
such as the right to subdivide land or clear native vegetation;
2. place a landowner under a positive duty, such as an obligation to control noxious 
weeds or pests;
3. give someone else a right in relation to the land, such as a right to charge the land to 
secure a money debt; or
4. give a specified public official or body (a regulator) administrative power to make a 
decision, determination or order that has one or more of the effects outlined in items  
1 to 3 above, with respect to particular land.
5These sorts of provisions authorise the creation of what are commonly called ‘rights, 
restrictions and responsibilities (obligations)’ or ‘RRR’. RRR that are imposed directly by 
Act of Parliament are ‘statutory RRR’. ‘Administrative RRR’ arise only when a regulator 
exercises its statutory power to create them in relation to particular land. That is, they 
are not created directly by operation of the Act, but by an administrative decision made 
under a statutory power. Statutory RRR are likely to be of more general application, while 
administrative RRR may apply to some land parcels and not others in a given area. 
Administrative RRR and property rights
There is a degree of confusion about the nature of RRR. It is sometimes assumed that 
because RRR affect what landowners can do on or with their land, they must be private 
property rights or ‘interests’. 
A few RRR do create property rights. For example, an Act may provide that if a landowner 
fails to comply with a pest control notice, the regulator may carry out the works and if 
the landowner does not pay for them, the costs are a first charge on the land.1 A charge 
is a security interest in land, and therefore a property right held by the regulator. The 
charge on land is simply a way of enforcing the pest control notice, which is itself a type of 
administrative RRR.
Most RRR are administrative in nature. They are created in respect of particular land parcels 
by an administrative decision made by a government body such as a council, exercising 
statutory powers. They are created, enforced and removed in accordance with the 
legislation and general principles of administrative law. Administrative law is the branch of 
public law that regulates the way that government bodies exercise their statutory powers. 
As a general rule, administrative RRR do not create property rights, nor are they enforced in 
property law. Unless the legislation says otherwise, they are enforced under administrative 
law. This means that the Attorney General, someone authorised by the Attorney General, 
or someone else who has ‘standing’ can apply for a court order. A private person has 
‘standing’ (the right to apply to a court) to enforce a statutory restriction or duty where ‘the 
interference with the public right is such that some private right of his [or hers] is at the 
same time interfered with’2 or where he or she has a ‘special interest in the subject matter’.3
For example, a neighbouring landowner may have standing to take action in court to 
enforce compliance with a pest control notice, because the risk of the pest spreading to 
their own land gives him or her a special interest as a neighbour. This does not mean that 
the decision to issue a notice gives the neighbour a property right. The difference between 
having a property right, and having administrative law standing to enforce a public right or 
duty, is sometimes misunderstood. 
Is regulation a ‘taking’ of private property?
One effect of the confusion about private property and administrative RRR is that it is 
sometimes suggested that any administrative decision that limits a person’s use and 
enjoyment of their land in any way is a ‘taking’ of part of their property. 
This regulatory taking argument has become more common in Australia in recent years. 
Although it is essentially a normative claim to compensation for loss of enjoyment, it is 
often expressed in language which suggests it is a legal entitlement.4 
1 Land Protection (Pest and Stock Route 
Management) Act 2002 (Qld) ss 77-84.
2 Boyce v Paddington Borough Council 
(1903) 1 Ch 109, 493.
3 Bateman’s Bay Local Aboriginal Land 
Council v Aboriginal Community Benefits 
Fund Pty Ltd (1998) 194 CLR 247 [50].
4  For more on regulatory takings see 
Pamela O’Connor, ‘The Changing 
Paradigm of Property and the Framing of 
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In Australia, the question of whether compensation should be paid for regulatory action by 
the states and territories is generally decided by parliaments rather than courts. This means 
that any right to compensation for the effect of regulation must be given by legislation. 
The states and territories are under no general legal duty to compensate individuals and 
businesses for the effect of regulation on private property rights - not even if the rights  
are taken away.5 
Regulatory action by the Commonwealth is subject to the ‘just terms’ requirement in 
section 51(xxxi) of the Australian Constitution. The section gives the Commonwealth 
legislative power to compulsorily acquire property for limited purposes on ‘just terms’. 
The law distinguishes between a law or administrative action that deprives someone of a 
property right, and an acquisition of property by the Commonwealth.6 Regulation of land 
use usually involves no acquisition of property by the Commonwealth, and does not  
trigger a constitutional requirement to provide ‘just terms’.7
Managing the information costs of RRR
As noted above, administrative RRR apply to land as a result of administrative decisions, 
and may apply to some land parcels in an area but not others. Because of the way they 
are created, they create an information problem. There is a need for more comprehensive 
and accessible information about administrative RRR affecting individual land parcels. The 
information is required by government agencies for planning, monitoring, co-ordinating 
and enforcement purposes. Information is also necessary to enable owners and purchasers 
to assess what they can and cannot do in relation to the land. 
State and Territory governments are aware of the needs and are working with the spatial 
information community to develop and improve their spatial data management systems, to 
provide better information about land parcels
This report examines legal difficulties that inhibit the ability of land information systems 
to provide coherent information about administrative rights, obligations and restrictions 
affecting individual land parcels. The lack of information reduces the likelihood of 
landowners and users complying with RRR, and makes it more difficult for regulators 
to sustainably manage the resources. It may also lead to costly errors by purchasers, 
where land is purchased in ignorance of RRR that run with it and which may affect the 
purchasers’ plans for the land.
We consider that the development of an effective land information system requires a 
clearer understanding of the differences between property rights and administrative RRR. 
There has been a tendency to over-extend property concepts and terminology into the area 
of regulation, which should be a domain of legislation and administrative law. 
7Outline of the report
This report makes recommendations to guide government policy makers in developing 
legislation that provides for the creation of RRR. 
Part 2 of the report begins by outlining the regulatory concepts and regimes that are used 
for different ‘areas’ of land, such as coastal areas, contaminated sites, mining areas and 
environmentally sensitive areas. These examples demonstrate that different resources, 
interests in land and environments require different regulatory regimes, each with their 
own combination of RRR and property rights. 
Part 3 of this report examines how administrative RRRs have been treated in the context 
of Australia’s system of registered land title, the Torrens system. Each Australian State and 
Territory has its own ‘Torrens’ statute but they are all different. The Torrens system was 
originally designed to record private property rights, but Torrens land registers have  
become cluttered with a diversity of administrative RRR created by government agencies.  
In Part 3 of the report we consider:
• different ways of making information about administrative RRR available to owners and 
purchasers of particular land parcels;
• how information about new and emerging types of property rights may be managed in 
the future; and 
• how distinguishing more clearly among the types of RRR might aid this process.
In Part 4 of the report we examine more closely how to classify RRR for the purposes of the 
Torrens register. We propose guidelines for selecting the most suitable method of providing 
information about each type of RRR.
In short, the report identifies the need for a clearer conceptual framework for determining 
when regulatory purposes call for new RRRs operating in administrative law, as opposed to 
the creation of new statutory property rights. We propose a broadly conceived framework 
of principles for managing the information burden for existing and new types of RRR. 
These innovations in turn will provide a clearer picture of what RRRs affect the property 
and how they affect it. We believe this will lead to a more principled and consistent 
approach to land administration, particularly in the context of the kind of information  
now needed to manage sustainable development in the future.
 
5 Durham Holdings Pty Ltd v New South 
Wales (2001) 205 CLR 399, 409–10.
6 Commonwealth v Tasmania (1983) 158 
CLR 1; Mutual Pools & Staff Pty Ltd v 
Commonwealth (1994) 179 CLR 155, 
185.
7 Tom Allen, ‘The Acquisition of Property on 
Just Terms’ (2000) 22 Sydney Law Review 
351, 377.
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2 Regulation of land use and ecologically    sustainable development
2.1 Ecologically sustainable development in Australia
The goals and principles of ecologically sustainable development (‘ESD’) have been 
adopted in regional and domestic spheres across the world. Several countries have 
implemented constitutional provisions for the protection of the environment. Although 
Australia has not followed suit, it has begun to implement the principles of ESD. In 
1992, Australian governments concluded the National Strategy on Ecological Sustainable 
Development (NSESD) and the Intergovernmental Agreement on the Environment (IGAE). 
These are the foundation of the policy of sustainable development in Australia, which has 
been growing in importance ever since. 
Since the adoption of the NSESD, there has been a myriad of legislation and policy 
documents which implement plans for ESD and management of natural and cultural 
resources in each Australian State and Territory. This in turn has created a need for a 
legal, policy and administrative framework for managing the rights, restrictions and 
responsibilities affecting individual land parcels. 
2.2 Regulatory approaches to ecologically sustainable 
development
In this part we examine some of the most important categories of administrative rights, 
obligations and restrictions (RRR), and how they are managed under the legislation 
of the states and territories. The purpose of the examination is to demonstrate the 
diversity of regulatory approaches used to facilitate the implementation of ESD principles. 
Key differences exist in the mechanisms used to impose restrictions, the recording or 
registration of restriction on an owner’s title within the land administration system and how 
the restrictions or obligations are notified to owners and successors in title. 
We have categorised the RRRs according to the type of environmental control or land use 
which is the subject of the regulation. The particular examples chosen are not exhaustive. 
They have been selected because they cover both the management of the natural and 
built environment. They are also areas of some contemporary controversy, for example, 
vegetation clearance and coastal management. In those two areas there has recently been 
highly publicised litigation in which it is claimed that landowners have been effectively 
deprived of valuable property rights. We also discuss the statutory creation of new property 
rights derived from ownership of land, namely carbon rights which are designed to provide 
object of market exchange in a carbon emissions trading scheme.
2.2.1 Urban areas
Planning law is ‘concerned with the orderly management of land in society so as to protect 
at once the interests of individuals, the community and the environment’.8 Australian 
planning statutes refer to ESD principles in their objects clauses.9 In all states, planning 
controls are the principal legal instruments that regulate the use and development of all 
private land. Although the term ‘zoning’ is not shared by all jurisdictions, the concept of 
restricting use and development in specified areas based on broadly applicable principles 
is common to all state planning statutes. Zoning controls provide a principled framework 
against which applications for permits to use and develop land are determined.10 
8  Hillpalm Pty Ltd v Heavens Door Pty Ltd 
(2004) 220 CLR 472 [71] (Kirby J).
9  For example see Planning and 
Environment Act 1987 (Vic) s 4(1); 
Sustainable Planning Act 2009 (Qld) s 
3; Planning and Development Act 2005 
(WA) s 3.
10 G. Bates, Environmental Law in Australia, 
7th ed., LexisNexis Butterworths, Australia 
2010. 
Regulation of land use and ecologically    sustainable development
9
Information about the effect of relevant planning instruments on individual land parcels is 
not found in title registers. Information about zoning controls affecting a land parcel can 
be obtained on application to the local planning authority (usually the local council)  
which issues certificates. The information given will typically depend upon what type of 
certificate is applied for, with more detailed certificates being more costly to obtain.11 
As a general rule specific restrictions, including those that may form a charge on the 
land, arising from development approvals can only be discovered by procuring the most 
expensive and detailed certificate.
2.2.2 Coastal areas
Sustainable coastal management has been the subject of recent Commonwealth Government 
reports12 and Council of Australian Governments (COAG) agreement.13 Each state has enacted 
coastal management legislation and strategies aimed at protecting and ensuring sustainable 
use of coastal areas.14 
Of most concern to owners of seaside land is the policy of restricting building on land 
within an estimated inundation or erosion zone. This has resulted in local governments 
refusing to approve new buildings unless located outside of inundation zones and in some 
cases refusing to allow any new development at all on the land. The resulting impact 
of coastal management policies on land owners is exemplified by a series of Victorian 
decisions where owners are either prevented from building on particular sites, or permits 
are granted with conditions that impose significant restrictions. For example, in Gippsland 
Coastal Board v South Gippsland Shire Council15 VCAT set aside a decision of a council to 
grant a permit for the development of coastal land in an area that was prone to inundation 
due to flooding and expected sea level rises due to climate change.16 
Similarly in South Australia, development approval has been refused where the proposed 
development has not allowed a sufficient buffer for sea level rises over the next 100 
years.17 In NSW and Queensland, there are also examples of development being refused or 
significant changes required to take into account ESD principles or coastal erosion hazards.18 
Generally the restrictions on development in coastal areas are imposed through the 
relevant planning system. The restrictions are applied when an application is made for a 
planning permit for the use or development of land. The existence of restrictions may not 
be apparent from standard planning certificates obtained by purchasers. For example, in 
the Gippsland Coastal Board case,19 no restructure overlay had been applied to the area 
that was the subject of the permit application, despite recommendations to that effect by a 
planning panel several years before.20
11  For example see Queensland’s Sustainable 
Planning Act 2009, ss 738 (limited 
certificates), 739 (standard certificates) and 
740 (full certificates).
12  House of Representatives Standing 
Committee on Climate Change released 
its report: ‘Managing our coastal zone in a 
changing climate: the time to act is now’, 
Commonwealth Department of Climate 
Change report Climate Change Risks to 
Australia’s Coast, 14 November 2009 (http://
www.aph.gov.au/house/committee/ccwea/
coastalzone/report.htm accessed  
12 August 2008).
13  National Climate Change Adaptation 
Framework endorsed by COAG in 2007.
14 Victoria: Coastal Management Act 1995 
(Vic) and Victorian Coastal Strategy (2008). 
South Australia: Coast Protection Act 
1972 (SA), Development Act 1993 (SA), 
Living Coast Strategy for South Australia 
(www.environment.sa.gov.au/coasts/pdfs/
living?space?coast.pdf), all development 
plans include provisions for sea level rise 
and coastal hazard. New South Wales: 
Coastal Protection Act 1979 (NSW), Sea 
Level Rise Policy Statement (http://www.
environment.nsw.gov.au/resources/climate
change/09708sealevrisepolicy.pdf), Byron 
Shire Council Climate Change Strategic 
Planning Policy (http://www.byron.nsw.
gov.au/climate-change) provides for a 
20m buffer between erosion zone and 
development. Queensland: Coastal 
Protection and Management Act 1995 
(Qld), Sustainable Planning Act 2009 (Qld), 
Coastal Management Plan 2002 reviewed 
with proposed Queensland Coastal Plan 
(http://www.derm.qld.gov.au/coastalplan/). 
Tasmania: State Coastal Policy 1996 
(revised in 2008 but not implemented 
http://www.dpac.tas.gov.au/divisions/policy/
state_?space?policies). Western Australia: 
Planning and Development Act 2005 (WA), 
no specific coastal protection legislation. 
Northern Territory: Northern Territory 
Coastal Management Policy 1985 (under 
review).
15  [2008] VCAT 1545.
16 See also Myers v South Gippsland Shire 
Council [2009] VCAT 1022 (coastal hazard 
vulnerability assessment ordered before 
permit could be granted); Bernhard Seifert 
v Colac-Otway Shire Council [2009] VCAT 
1(significant conditions imposed on permit); 
Tauschke v East Gippsland Shire Council 
[2009] VCAT 2231 (condition about floor 
levels imposed).
17  Northcape Properties Pty Ltd v District Council 
of Yorke Peninsula [2008] SASC 57; Johnson 
Trading Industries Pty Ltd v Port Pirie Regional 
Council [2007] SAERDC 42.
18 Van Haandel v Byron Shire Council [2006] 
NSWLEC 394 (refusal); Charles & Howard 
Pty Ltd v Redland Shire Council (2007) 159 
LGERA 349 (required to build on alternative 
site away from potential flooding).
19 Gippsland Coastal Board v South Gippsland 
Shire Council (no 2) [2008] VCAT 1455.
20  Ibid [23]-[24]. A planning certificate shows 
the zoning of the land, any overlay controls, 
and any exhibited proposed amendments: 
Department of Planning and Community 
Development (Vic), http://www.dpcd.vic.
gov.au/planning/planningschemes/get-
information/planning-certificates (accessed  
21 Dec 2010).
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2.2.3 Management of contaminated areas
Legislation in each state21 provides for the identification and remediation of contaminated 
land by the owner of the land. Once the land is identified as contaminated it is placed on 
a contaminated land register22 and the owner of the land is issued with a notice requiring 
him or her to remediate. 
A notice to remediate is not recorded on the Torrens title register in any State. However 
Queensland has a parallel register organised by reference to parcels, known as the 
administrative advices register. The fact that land is listed on the contaminated land register 
must be notified to the Registrar of titles who will record the fact on that register.23 This 
recording does not affect the title. 
Similarly in Tasmania, the Board of Environmental Management and Pollution Control 
is required to keep a register of various notices, environmental management programs, 
environmental agreements and environmental audits that constitute the pollution control 
mechanisms under the Environmental Management and Pollution Control Act 1994 
(Tas).24 Notice of a contaminated land site is required to be registered in the Land Titles 
Registry.25 The notice is binding on the current owners. It binds successors in title only 
if the notice provides for that effect and operates as the basis for a charge on the land 
to secure the recovery of costs for work done on the land if the person served with the 
notice fails to comply.26 
In NSW under the Contaminated Land Management Act 1997, the owner of land 
determined to be contaminated may be ordered to carry out certain action for the 
management of the land.27 If the landowner fails to comply, the public authority may 
carry out the work and recover the costs,28 and may apply to the Registrar General for 
registration of a costs notice to secure the costs by a charge on the land.29 The Registrar 
General may register the notice in such manner as he or she thinks fit.30 
In Victoria, under the Environment Protection Act 1970, sites for which the EPA has issued 
a clean-up notice pursuant to section 62A or a pollution abatement notice pursuant to 
section 31A or 31B of the Act (relevant to land and/or groundwater) will be placed on 
the Priority Sites Register. The condition of these sites is not compatible with the current 
or approved use of the site without active management to reduce the risk to human 
health and the environment. Such management can include clean-up, monitoring and/or 
institutional controls. 
Victoria’s Priority Sites Register does not list sites managed by voluntary agreements 
or sites subject to management by planning controls (for example sites managed 
in accordance with a section 173 agreement under the Planning and Environment 
Act 1987). Therefore, the Priority Sites Register is limited to providing information to 
purchasers of land about possible contamination. A record of the clean up notices issued 
for a lot are not placed on the land title register. However a certificate issued by the 
Environment Protection Authority showing whether land is on the Priority Sites Register 
can be obtained online through Landata.31
In Western Australia32 there is an obligation to notify the classification of land as 
contaminated to the owner of land, occupier, local government and any person responsible 
for mediation. The database records maintained under the Act are required to be updated 
but there is no requirement to notify the registrar of titles.33 Information about contaminated 
land is not yet available through Landgate’s Interest Enquiry online search portal.34
21 Environment Protection Act 1997 (ACT); 
Contaminated Land Management Act 
1997 (NSW); Management and Pollution 
Control Act 1998 (NT); Environmental 
Protection Act 1994 (Qld); Environment 
Protection Act 2003 (SA); Environmental 
Management and Pollution Control Act 
1994 (Tas); Environment Protection Act 
1970 (Vic); Contaminated Sites Act 2003 
(WA). 
22 Environment Protection Act 1997 (ACT) 
s 21A; Contaminated Land Management 
Act 1997 (NSW) s58; Environmental 
Protection Act 1994 (Qld) s 374; 
Environment Protection Act 2003 (SA) 
s109; Contaminated Sites Act 2003 (WA) 
s 19(1); Waste Management and Pollution 
Control Act 1998 (NT) s 9; Environmental 
Management and Pollution Control Act 
1994 (Tas) s 22(1). 
23  Environmental Protection Act 1994 (Qld), 
s 422.
24  Environmental Management and Pollution 
Control Act 1994 (Tas) s 22(1).
25  Environmental Management and Pollution 
Control Act 1994 (Tas) s 74I.
26  Environmental Management and Pollution 
Control Act 1994 (Tas) s 74I.
27  Contaminated Land Management Act 
1997 s 14.
28  Contaminated Land Management Act 
1997 s 35.
29 Contaminated Land Management Act 
1997 s 39.
30 Contaminated Land Management Act 
1997 s 39.
31 See Landata, Title & Property Certificate 
(TPC) Service (2009) Landata <https://
www.landata.vic.gov.au/tpc/tpc_help_
about.aspx>.
32 The position is the same in South 
Australia, Environment Protection Act 
2003 (SA) s109. 
33 The contaminated sites database is 
publicly searchable and is not currently 
linked to the Shared Land Information 
Platform searchable by land parcel.
34 WA, Dept of Land Administration, 
Conveyancing Channel < http://www.
landgate.wa.gov.au/Corporate.nsf/web/
Conveyancing+Channel>.
Regulation of land use and ecologically sustainable development
11
Only in Queensland, Northern Territory and Western Australia is there an obligation to 
disclose contamination on the land to prospective buyers.35 The fact of contamination 
can affect the future use of the land and the obligation to remediate can give rise to 
considerable expense in the hands of a new owner. As a critical land use issue, there 
should be consistency throughout all Australian jurisdictions in the recording of the  
liability and obligations.
2.2.4 Heritage areas
Each State maintains a heritage register on which are listed properties regulated by 
heritage legislation. Where a property is listed on the heritage register, additional rights 
and restrictions are imposed upon the land.36 Most notably, development applications 
may be rejected where it is anticipated that allowing the development would destroy or 
substantially reduce the cultural value of the listed property.37 A maintenance order may 
also be placed upon the land,38 binding subsequent owners with the burden of having 
culturally significant properties repaired.39 
The process for discovering if a site is heritage listed varies between states. There is a 
general requirement that the owners or occupiers of land must be made aware of the 
heritage listing,40 but there are otherwise considerable differences regarding the extent 
of disclosure that must be given. Furthermore, while all states keep an external heritage 
register for recording information, they differ in their treatment of the heritage register in 
relation to the title register. 
Victoria provides for certificates setting out heritage status (including orders) to be provided 
through its online property and title certificates facility.41
In some jurisdictions, the regulatory authority is under a duty to notify the Registrar of 
Titles of any amendments to the heritage register, to ensure that purchasers are aware of 
the heritage status of the land.42 The Registrar of Titles is, upon receiving the notification, 
obliged to record the information on the title register.43 
Victorian legislation also has a specific vendor disclosure requirement. The owner of land 
must notify a purchaser of any nominations or deferred considerations for a heritage 
listing on the property before the purchaser enters into a contract of sale.44 This ensures 
that purchasers are made aware of any potential heritage listings even before they appear 
on either the heritage register or title register. Where the owner fails to give notice, the 
purchaser is empowered to cancel the contract of sale.45  
2.2.5 Vegetated areas
With up to 70% of Australia’s land being owned or managed by private landholders46 
it is not surprising that vegetation management and land clearing are one of the most 
contentious areas of environmental regulation. Effective retention and management of 
native vegetation is considered to be critical in the control of erosion, land degradation, 
water quality and impact of salinity on agricultural, urban and aquatic environments, as 
well as the preservation of biodiversity.47 
Under land control regimes in Australian States, retention of existing native vegetation 
is considered the most cost effective way to protect these critical environmental assets.48 
Every Australian State has introduced regulatory controls on land clearing which include 
the need for permits to clear, and in some cases prohibit,49 broad scale clearing.50 More 
recently, a Commonwealth policy for sustaining native vegetation and biodiversity has been 
proposed - Australia’s Native Vegetation Framework - which aims to guide the ecological, 
sustainable management of Australia’s native vegetation and help align efforts to address 
the increasing challenges of climate change and other threats.51 
35 Environmental Protection Act 1994 (Qld), 
s 421; Contaminated Sites Act 2003 
(WA), s68; Waste Management and 
Pollution Control Act 1998 (NT), 112.
36 For example see Heritage Act 1977 (NSW) 
s 43; Queensland Heritage Act 1992 (Qld) 
s 80(2).
37 Queensland Heritage Act 1992 (Qld) s 68.
38 Heritage Act 1977 (NSW) s 120.
39 Heritage Act 1977 (NSW) s 120(H).
40 Queensland Heritage Act 1992 (Qld) ss 
38, 39; Heritage Act 1977 (NSW) s 33(1)
(a)(i); Heritage Act 1995 (Vic) s 29.
41 Landata, Title & Property Certificate 
(TPC) Service (2009) Landata https://
www.landata.vic.gov.au/tpc/tpc_help_
about.aspx.
42 Queensland Heritage Act 1992 (Qld) s 
174; Heritage Act 1995 (Vic) s 47.
43  Queensland Heritage Act 1992 (Qld) s 
174(4); Heritage Act 1995 (Vic) s 47(5).
44 Heritage Act 1995 (Vic) s 31(1).
45 Heritage Act 1995 (Vic) s 31(2).
46 Australian Government, What is caring 
for our Country?, Sustainable Land 
Practices, http://www.nrm.gov.au/about/
caring/sustainable.html (accessed  
6 September 2010).
47  See NSW Department of Environment, 
Climate Change and Water, Submission 
15, 1 and Wentworth Group of 
Concerned Scientists, Submission 2, 1 to 
Senate Financial and Public Administration 
Committee Parliament of Australia, 
Native Vegetation Laws, Greenhouse 
Gas Abatement and Climate Change 
Measures, (30 April 2010) http://www.
aph.gov.au/Senate/committee/fapa_ctte/
climate_change/report/report.pdf 
(accessed 6 September 2010) (‘Senate 
Native Vegetation Laws Report’).
48 Productivity Commission, Impacts of 
Native Vegetation and Biodiversity 
Regulations, Report No. 29, April 2004, 
p. XXI,V available at http://www.pc.gov.
au/projects/inquiry/nativevegetation 
(accessed 6 September 2010).
49 Queensland, South Australia and New 
South Wales have at various times 
instituted prohibitions on broadscale 
clearing.
50 Vegetation Management Act 1999 (Qld); 
Native Vegetation Management Act 1991 
(SA); Native Vegetation Act 2003 (NSW); 
Flora and Fauna Guarantee Act 1988 
(Vic), Planning and Environment Act 1987 
(Vic); Catchment and Land Protection 
Act1994 (Vic); Environmental Protection 
Act 1986 (WA); Pastoral Land Act (NT).
51 Department of the Environment, Water, 
Heritage and the Arts, Native vegetation 
policies, http://www.environment.gov.au/
land/vegetation/policies.html (accessed  
26 March 2010).
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52 City of Canada Bay Council v Bonaccorso 
Pty Ltd (2007) 156 LGERA 294; Wall v 
Doyle [2008] QPEC 23.
53 Bone v Mothershaw [2003] 2 Qd R 600, 
609-10 (McPherson JA); Dore v Penny 
[2006] QSC 125; Burns v Queensland & 
Croton [2004] QSC 434; [2006] QCA 235; 
[2007] QCA 240; Wilson v Raddatz [2006] 
QCA 392; Glasgow v Hall [2007] QCA 90; 
Watts v Ellis [2007] QCA 234; Spencer v 
Commonwealth of Australia [2010] HCA 
28.
54 Andrew McIntosh and Richard Denniss, 
Property Rights and the Environment: 
Should Farmers Have a Right to 
Compensation?, Australia Institute, 
Discussion Paper No 74 (Nov 2004) 
1 (summarising views of the National 
Farmers Federation and Agforce 
Queensland). See also, Senate Native 
Vegetation Laws Report, above n 34 , 
[4.2], which refers to many submissions 
indicating ‘strong views that [land-
clearing] laws force them to bear the 
financial burden of public conservation 
objectives’: [4.2]. The demand for 
compensation for sterilization or a taking 
of a part of the bundle of rights of land 
ownership is examined further in Pamela 
O’Connor, ‘The Changing Paradigm of 
Property and the Framing of Regulation 
as a “Taking”’ (forthcoming, Monash Law 
Review 2010).
55 Senate Native Vegetation Laws Report, 
above n 34, [4.27], quoting evidence 
of Mr T Grosskopf, Department of 
Environment (NSW), Committee Hansard, 
8.4.10, p 9. 
56 Vegetation Management Act 1999 
(Qld): A map of assessable vegetation 
is required to identify land by way of 
vegetation categories. Section 70B of the 
Act requires the chief executive to give the 
Registrar written notice of the creation 
of a map as soon as practicable. Section 
70B also requires the chief executive to 
give the Registrar written notice of the 
issuing of a development approval under 
the Sustainable Planning Act 2009 for 
a vegetation clearing application (an 
approval). The Registrar must keep records 
in a way that a search of the register for 
the subject of an approval or a map will 
show that an approval has been issued, or 
a map has been made (s 70B(4)).
57  Native Vegetation Act 1991 (SA): The 
Minister may declare restrictions on the 
clearing of native vegetation: s 23E; the 
Minister may approve a landowner’s 
proposal to revegetate land: ss 23F, 23H; 
these restrictions or approvals must be 
entered into the Land Titles Registry: s 23I.
58  Native Vegetation Act 2003 (NSW), s 31.
59 Catchment and Land Protection Act 1994, 
s 33, 34 (Secretary may give land use 
conditions. Conditions are binding on 
the present owner and successors in title 
without registration or recording).
60 A vegetation protection notice under s  
70 Environmental Protection Act 1986 
(WA) binds owner of the land and if 
registered under s 66 successors in title.
Vegetation management controls are imposed on the existing owner of land and all 
successors in title. The inadequacy of the current regimes in notifying new owners of the 
controls affecting their land has been the subject of several cases in NSW and Queensland.52 
While the argument that the State does not have power to pass legislation restricting land 
clearing has been consistently rejected by the courts,53 some rural landowner groups argue 
that controls on land clearing ‘constitute an unjust restriction on farmers’ property rights 
and that farmers should not have to shoulder the burden of providing environmental goods 
for the whole community’.54 The argument for compensation is stronger in cases where the 
controls on clearing deprive the land of most of its economic use.55 The general response 
of Australian states has been to withhold compensation while offering program-based 
financial assistance for revegetation, land management and other environmental services 
undertaken by landowners on private land. 
Notification or recording of vegetation clearing restrictions or approvals varies across the 
jurisdictions. In Queensland56 and South Australia57 restrictions on broad scale clearing must 
be notified to the Registrar and recorded on the title register. In New South Wales, the 
existence of a map in relation to broad scale clearing may only be registered with the owner’s 
consent.58 In Victoria, conditions notified to the owner of land in relation to native vegetation 
take effect against successors in title without notification or recording in the land register.59 
In Western Australia where native vegetation clearing is regulated by permits, vegetation 
protection notices may be notified to the registrar of titles. Once registered, they bind 
successors in title.60 
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2.2.6 Environmentally sensitive areas
Legislation in each State and the Commonwealth regulates environmentally sensitive areas 
such as wild rivers,61 forests,62 nature conservation areas63 and wetlands.64 The conservation 
of these areas necessarily requires the imposition of obligations on the owners of land not 
to undertake activities that affect plants and animals in the area. This will usually include a 
restriction on building in areas that are designated as protected areas65 or wildlife refuges. 
In some instances, the obligations are voluntarily assumed but there is power under statute 
for the government to compulsorily declare refuges or protected areas, thereby imposing 
obligations on land owners.66 Where obligations are compulsorily imposed, they are usually 
protected by entry on to the land title register.67
For example, in Queensland, the obligations of landowners where a nature refuge is 
established on their land are specified in section 14(h) of the Nature Conservation Act 
1992 (Qld). The obligations are usually secured by either a conservation agreement68 or a 
conservation covenant,69 which must be notified to the Registrar and recorded in such a 
way that it shows on a search of the register.70 Once recorded, the agreement or covenant 
is binding on the land-holder and any successors in title.71 
Similarly, in Victoria the Flora and Fauna Guarantee Act 1988 (Vic) empowers the Minister to 
issue interim conservation orders to conserve the habitat of a listed species on private land.72 
The order may prohibit any activity on or use of the land.73 Once the interim conservation 
order is confirmed by the Minister, it must be notified in the Government Gazette.74 The Act 
makes no specific provision about the recording of the order in any register.
In Western Australia, an environmental protection notice can be issued under s 65 of the 
Environmental Protection Act 1986 if the Minister considers that a standard or policy in 
relation to pollution or environmental harm is or may be breached. The notice is binding 
on the owner upon which it is served, but is not binding on successors in title unless the 
notice is notified to the registrar of titles who registers the notice and endorses a note in 
respect of the land to which the notice relates.75
The national position on the notifications of environmentally sensitive areas is clearly 
inconsistent among the jurisdictions.
61 Environment Protection and Biodiversity 
Conservation Act 1999 (Cth); National 
Parks and Wildlife Act 1974 (NSW); Wild 
Rivers Act 2005 (Qld); Heritage Rivers Act 
1992 (Vic). 
62  Nature Conservation Act 1980 (ACT); 
Environment Protection and Biodiversity 
Conservation Act 1999 (Cth); Forestry Act 
1916 (NSW); Territory Parks and Wildlife 
Conservation Act 1976 (NT); Forestry 
Act 1959 (Qld); Forestry Act 1950 (SA); 
Forestry Act 1920 and Forest Practices 
Act 1985 (Tas); Forests Act 1958 (Vic); 
Conservation and Land Management Act 
1984 (WA). 
63 Nature Conservation Act 1980 (ACT); 
Environment Protection and Biodiversity 
Conservation Act 1999 (Cth); National 
Parks and Wildlife Act 1974 (NSW); 
Territory Parks and Wildlife Conservation 
Act 1976 (NT); Nature Conservation Act 
1992 (Qld); National Parks and Wildlife 
Act 1972 (SA); Nature Conservation Act 
2002 (Tas); National Parks Act 1975 (Vic); 
Conservation and Land Management Act 
1984 (WA).
64 Environment Protection and Biodiversity 
Conservation Act 1999 (Cth); Wet 
Tropics World Heritage Protection and 
Management Act 1993 (Qld).
65 Nature Conservation Act 1980 (ACT) s 67; 
Environment Protection and Biodiversity 
Conservation Act 1999 (Cth) ss 354(1)
(c), 354(1)(d), 354(1)(e); National Parks 
and Wildlife Act 1974 (NSW) ss 72AA(1)
(j), 72AA(6)(b); Territory Parks and Wildlife 
Conservation Act 1976 (NT) s 17(4); 
Nature Conservation Act 1992 (Qld) s 15; 
National Parks and Wildlife Act 1972 (SA) 
s 40.
66 Territory Parks and Wildlife Conservation 
Act 1976 (NT) s 12; National Parks and 
Wildlife Act 1974 (NSW) ss 30A, 30B, 
145, 146; Nature Conservation Act 1992 
(Qld) s 49; Nature Conservation Act 
2002 (Tas) s 12; Conservation and Land 
Management Act 1984 (WA) s 15.
67 For example see Nature Conservation Act 
1992 (Qld), s 134; Nature Conservation 
Act 2002 (Tas) s 22. 
68 Nature Conservation Act 1992 (Qld) s 45.
69 Nature Conservation Act 1992 (Qld) s 49.
70 The Registrar is required to maintain 
records showing that the land is subject to 
a registrable conservation agreement or 
covenant: Nature Conservation Act 1992 
(Qld) s 134(2).
71 Nature Conservation Act 1992 (Qld) 
s 51(1)(a).
72 Flora and Fauna Guarantee Act 1988 
(Vic), s 26.
73 Flora and Fauna Guarantee Act 1988 
(Vic), s 27.
74 Flora and Fauna Guarantee Act 1988 
(Vic), s 31.
75 Environmental Protection Act 1986 (WA), 
s 65(3).
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2.2.7 Carbon areas
Forestry and carbon rights are new property rights, which have been carved out of the 
fee simple owner’s endowment. Since persons dealing in the land would normally expect 
those rights to be part of the registered owner’s bundle of rights, it is necessary for the land 
title to show that the rights are held by another. All Australian States have legislated to 
create forestry and carbon rights and to record them in some way on the land title register, 
although no consensus has emerged as to what the mode of recording or registration 
should be.76
The creation of these rights was intended to encourage landowners to enter into 
agreements with either private or state authority entities to plant, maintain and harvest 
forestry plantations on their land.77 These agreements did not fall under the existing 
common law right of profit à prendre,78 as a profit (in the legal sense of the word) must 
be restricted to something taken from the soil, or the natural produce of the land. It does 
not extend to a right to establish and maintain a plantation, so legislation was needed to 
create a new property right in trees and parts of trees growing on land.79
More recently, the Australian states have extended this concept one step further with the 
creation of ‘carbon rights’, or ‘carbon sequestration rights’ as they are otherwise defined.80 
These new categories of rights reflect a further fragmentation of forest property. The 
creation of forests to act as carbon sinks generates carbon credits which are then used to 
meet a nation’s greenhouse emission target.81 Critically, these credits were intended to be 
transferable within a specialised international market, and it was therefore necessary to 
separate these carbon rights from timber harvesting or other forest rights.82 
The legislation of the States and Territories is inconsistent. A consensus has yet to emerge 
regarding the precise definition of carbon rights, and a number of different concepts have 
been adopted by various Australian States. Queensland, for example, has conceptualised 
carbon rights as a physical commodity, namely the right to carbon stored in forest vegetation.83 
Under Victorian and New South Wales legislation it is viewed as a form of hybrid property, 
identifying the exclusive right to the economic benefits of sequestering carbon.84 
76 Note that the terms ‘recording’ and 
‘registration’ cannot be distinguished 
semantically: AJ Garro, The Louisiana 
Public Records Doctrine and the Civil Law 
Tradition (Baton Rouge La, Paul M Herbert 
Law Centre Publications, 1989) 76, fn 6.
77  Senate Rural and Regional Affairs 
and Transport References Committee 
Australian Parliament, Australian Forest 
Plantations: A Review of Plantations for 
Australia—the 2020 Vision (2004) para 
1.45.
78 A profit à prendre is a right to enter 
someone else’s land to take something 
that is part of the land or the natural 
produce of the land, such as soil, sand or 
fruit. It is a property right in land. 
79  Permanent Trustee Australia Ltd v Shand 
(1992) 27 NSWLR 426, 331 (Young J in 
Eq): Clos Farming Estates Pty Ltd v Easton 
(2002) 11 BPR 20, 605; [2002] NSWCA 
389, [51]–[62] (Santow JA, Mason P and 
Beazley JA agreeing); Race v Ward & Ors 
(1855) 4 El & Bl 702; 119 ER 259, 709 
(Campbell CJ).
80  Both terms are used by State statutes 
establishing the rights. 
81 Art 3.3 of the Kyoto Protocol authorises 
carbon sinks planted since 1990 as a 
way to meet targets for reduction in 
greenhouse gas emissions: Bredhauer, 
above n 90. Much of the detail of the 
allowances for carbon credits is yet to 
be worked out: N Durrant, ‘Emissions 
Trading, Offsets and Other Mitigation 
Options for the Australian Coal Industry’ 
(2007) Environmental and Planning Law 
Journal 361, 367.
82 The Queensland Minister’s second reading 
speech said that international investors 
were awaiting the introduction of just 
such a legislative scheme providing 
ownership of transferable carbon rights: 
Qld LA, Hansard, 19 June 2001, 1536–7.
83 Forestry Act 1959 (Qld) Sch 3 defines 
a ‘natural resource product’ to include 
carbon stored in or sequestered by 
a tree or vegetation. Forests store 
carbon in trees, soil (through root 
abscission), floor litter and understorey 
vegetation: J Bredhauer, ‘Tree Clearing 
in Queensland—A Cost-Benefit Analysis 
of Carbon Sequestration’ (2000) 17 EPLJ 
383, 384.
84 Climate Change Act 2010 (Vic) clauses 22 
and 24; Conveyancing Act 1919 (NSW) s 
97A.
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Similarly, States differ in their approach to how these rights are recorded. Some States have 
adopted a system of ‘substantive registration’, where title to the carbon rights is conferred 
by registration. This is achieved by legislatively extending the closest available category of 
registrable interest, namely the profit à prendre. A second approach has been a form of 
interest recording (as distinct from registration), where the rights are recorded on the land 
title in a way which does not confer title to them, but makes them enforceable against the 
landowner’s successors to the extent that the rights are valid under legislation.
All Australian States legislated to provide for new rights with respect to trees and their 
products (‘forest property’) to be recorded on title in some way. Queensland, New South 
Wales and Tasmania, each of which allows profits à prendre to be registered under its 
Torrens statute, accommodated forest property rights by deeming them to be a profit à 
prendre. When carbon rights were later separated out from forest property, Queensland 
Tasmania and New South Wales were drawn into a further incremental extension of 
the category of a profit to include a carbon right. The Australian statutes show that the 
extension of land registration to new property by strained analogies with an existing 
category of registrable interest can lead to incoherence of the category and confusion as  
to the scope of the analogy. 
The legal position in Victoria has recently been reversed, and now both forestry and  
carbon rights are considered to be interests in land.85 Such interests can be further divided 
into carbon sequestration rights, forestry rights and soil carbon rights.86 These forest 
carbon rights, as they are collectively known, are defined by reference to the exclusive  
economic benefits associated with the carbon sequestered by vegetation or underground.87
These rights are created through the formulation of ‘forestry and carbon management 
agreements’ which give rise to registrable interests,88 and hence run with the land and are 
capable of binding subsequent owners who were not a party to the original agreement.89 
The South Australian legislature appears to have had difficulty in integrating the special 
statutory regime of forestry rights with the general registration statute, and has resorted to 
some confusing analogies. The Forest Property Act 2000 (SA) provides that forest property 
agreements may be ‘registered’ in the form of a declaration of trust (notwithstanding that 
declarations of trust are otherwise ‘deposited’, not registered). Registration laws apply to a 
carbon right agreement as if it were a profit à prendre, but this is expressed to be ‘subject 
to this Part’. Reliance on the analogy with the profit is residual, as the Part itself specifies 
the scope and incidents, creation, variation, termination, recording, enforcement and 
transfer of the carbon right. Although the agreement is registered on the land title under 
the State’s title registration statute, the legal effect of the registered agreement is  
as provided by the Forest Property Act 2000.
This Act represents an attempt to create an interest recording rule by special legislation 
rather than by amendment to the general registration statute. This has led to difficulties in 
specifying how the recording was to be made, and in limiting the normal operation of the 
registration statute. Many of the complexities and anomalies in the South Australian Act 
could have been avoided if provision were made in the general registration statute for a 
mode of recording a property right with the desired legal effects. To create special statutory 
regimes of interest recording each time a statute creates a new property right could lead to 
variations which increase information costs for third parties.
85 Climate Change Act 2010 (Vic) s 25(1).
86 Climate Change Act2010 (Vic) s 21.
87  Climate Change Act 2010 (Vic) ss 22 
and 24.
88  Climate Change Act 2010 (Vic) s 32.
89 Climate Change Act 2010 (Vic) s 33. 
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2.2.8 Mining areas
At common law, the ownership of precious metals (gold and silver) that are found 
beneath the ground has been vested in the Crown, even where the land containing 
the minerals is privately owned.90 There has also been a general pattern across 
Australia of states progressively reserving additional types of minerals to the Crown 
through statutory intervention, further expanding the range of subsurface minerals 
exempted from private ownership.91 Exploration, mining and production of mineral 
resources is consequently reliant on the Crown granting the appropriate lease or 
licence, as well as conformity to each state’s royalty, compensation, safety and 
environmental safeguards. Despite its obvious connection to the land, separate title to 
minerals has been recognised under the Torrens system.92 Furthermore, it has also been 
established that rights to minerals, as an interest separate to the rights of surface land 
and airspace, are not registrable under the title register,93 and instead must operate 
under an independent mining register. This characterisation of mineral rights as special 
form of proprietary interest is something of a misnomer, as Crown ownership of the 
minerals also confers certain powers over privately held land, including the right to 
enter land, dig for and remove ores lying beneath the surface.94 
An analysis of mining leases and ownership of minerals is beyond the scope of this report. 
However, rights of access over privately held land continue to be an ongoing issue for 
mining operators and landowners. 
Typically, a mining operator has the right to access privately held land for purposes of 
conducting preliminary activities, such as marking out land. The operator must give notice 
to occupiers or owners of privately held land,95 but generally consent is not required. 
These broad rights of access are usually mitigated by restrictions on particularly significant 
areas of privately held land, such as those near dwellings or cultivated fields, for which the 
written consent of the occupier or owner must be obtained.96 
Consent for a mining operator to access land cannot always be effectively withheld, 
however, and private landowners may not be capable of determining rights of access over 
their property even with regards to restricted land. Under Victorian statute, for example, 
the mining operator need only make reasonable attempts to obtain written consent from 
the owner or occupier of land.97 Where the owner or occupier refuses to give consent, 
the Department Head may nevertheless grant the mining operator the authority to 
enter any part of the land.98 In some instances, the provision of consent can have lasting 
consequences regarding each party’s rights over the land. Where consent is given for a 
mining operator to commence work on otherwise restricted land, this consent cannot 
be withdrawn under certain state statutes.99 Furthermore, written consent may bind all 
subsequent owners or occupiers of land, depriving purchasers of land the right to object  
to mining operations even where these operations take place under areas that are  
typically prohibited.100
90 Case of Mines (1568) 1 Plow 310; 
75 ER 472 (KB). This principle has 
subsequently been enshrined in state 
statute – for example, see Mining Act 
1979 (WA), s 9(1).
91 Crown Lands Act 1989 (NSW) s 171; 
Mining Resources Development Act 1990 
(Vic) s 9; Mineral Resources Act 1989 
(Qld) s 8(3); Mining Act 1971 (SA) s 16; 
Mining Act 1978 (WA) s 9(1)(b); Crown 
Lands Act 1976 (Tas) s 16(3); Minerals 
(Acquisition) Act (NT) s 3.
92 Chirnside v Registrar of Titles [1921] 
VLR 406.
93 Miller v Minister of Mines [1963] AC 484; 
[1963] 1 All ER 109; [1963] 2 WLR 92.
94 Case of Mines (1568) 1 Plow 310; 75 ER 
472 (KB). See also Woolley v Attorney-
General (Vic) (1877) LR 2 App Cas 163.
95  Mining Act 1978 (WA) s 30; Mining Act 
1971 (SA) ss 58(c)(d); Mineral Resource 
Development Act 1995 (Tas) s 23(2); 
Mining Act 1992 (NSW) ss 164, 252(1); 
Mineral Resources Act 1989 (Qld) s 163.
96 Mining Act 1978 (WA) s 29; Mineral 
Resource Development Act 1995 (Tas) ss 
19( a)(b); Mineral Resources (Sustainable 
Development) Act 1990 (Vic), s 45(1)(a)(i); 
Mining Act 1992 (NSW) s 62(1); Mineral 
Resources Act 1989 (Qld) s 181(8).
97 Mineral Resources (Sustainable 
Development) Act 1990 (Vic), s 38AB(1).
98 Mineral Resources (Sustainable 
Development) Act 1990 (Vic), s 38AB(1)
(b). See also Mineral Resources Act 1989 
(Qld) s 129(10). 
99 Mining Act 1992 (NSW) s 62(3); Mineral 
Resources (Sustainable Development) Act 
1990 (Vic) s 45(3)(b).
100  Mineral Resources (Sustainable 
Development) Act 1990 (Vic) s 45(3)(c). 
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2.3 Conclusion
The analysis of specific examples of RRR demonstrates the disparate manner in which 
they are recorded and managed within the land administration framework. Each piece 
of legislation stands alone without satisfactory integration into the land management 
scheme. The particular type of statutory rights or restrictions over the land that the 
legislation creates has depended upon the predilection of the agency administering 
the statute and not necessarily governed by the nature of the right, what the right or 
restriction is supposed to achieve and how that restriction relates to other private rights 
or encumbrances affecting the land through the registration system. Each of these RRRs 
should fit comfortably within the ESD principles espoused by all Australian governments 
and should be enacted within that explicit framework. Instead, what is demonstrated is 
a piecemeal, non-collaborative and inconsistent approach to similar problems when the 
ultimate goals are very similar.
In the next part of the report, we examine in greater depth how the administratively 
created RRRs impact directly upon the Torrens system, and we make recommendations  
as to how governments could adopt a more systematic approach to use of the land  
title register as a toll for managing information about RRR.
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3.1 The Torrens system of registered land title
The Torrens system of registered title to land was adopted throughout Australia in the mid 
19th century. In contrast to the older deeds registration systems which operated from the 
1840s, it provided authoritative title data, not merely evidence of claims from which title 
may be inferred. The authoritative status of title information is achieved by conferring a 
statutory title when an instrument (such as a transfer, lease or mortgage) is registered. 
Under this system, the source of title is registration rather than the underlying transaction 
or instrument. A registered title cannot be defeated, except in the case of fraud, and is 
enjoyed free of all other interests save for those previously registered, and certain other 
statutory exceptions. This conclusive quality of registered titles is known as ‘indefeasibility’. 
Since registration can result in title passing to someone who would not otherwise have 
been entitled to it, the system provides a right to compensation for losses, paid out of a 
special fund or out of government coffers.
The Torrens system also provides a certificate of title for each land parcel in which only 
currently subsisting interests affecting the land are shown.101 Each parcel had its own title or 
folio, with a consistent land description based on survey, and a unique numeric identifier. 
Although the Torrens system never purported to be more than a register of private 
property rights, the idea developed in the mid 20th century that the folio or title to each 
land parcel should record the effect of administrative RRR. Registrars of title found that 
they were being asked to record an ever growing list of administratively created RRR. This 
has prompted discussion as to what kinds of RRR should be recorded on land title registers, 
and with what effect, and what other mechanisms should be provided to disseminate 
information about them.
Measuring the information costs of administrative RRR
Administrative RRR which bind future as well as current owners of a given land parcel 
create information costs for anyone who deals with land. Both the searches and the 
risk of undiscovered encumbrances (whether or not these risks are realised) are forms of 
transaction costs.102 Transaction costs can adversely affect the ability of markets to allocate 
land resources efficiently. This is a basic premise of economics,103 and is a key consideration 
for regulators. 
The problem of the information costs of RRR has been recognised for at least 90 years,104 
but its extent is difficult to measure. There is no agreed definition or taxonomy of statutory 
encumbrances and no established methodology for measuring the numbers in force at 
any given time. Since they are not centrally recorded and it would be very costly to search 
all records held by Commonwealth, State and local authorities, even within a limited 
jurisdictional area, there is a lack of published data on the number and types of RRR 
actually in existence in any jurisdiction. 
Several studies have attempted to quantify the number of different types of RRR which 
could potentially affect a land parcel within a relevant area or jurisdiction, through the 
rough proxy measure of counting the number of legislative provisions which authorise  
the imposition of statutory obligations on private land. 
In 1955, New South Wales’ Property Law Revision Committee listed a number of  
provisions extracted from some 21 Acts of New South Wales which the Committee 
said was sufficient to demonstrate ‘the virtual impossibility for a solicitor to make all the 
enquiries which would be appropriate in every case’.105 
101 The current position in Queensland and 
Northern Territory is that certificates of 
title are issued only if requested by the 
owner or mortgagee: Land Title Act 1994 
(Qld), s 42; Land Title Act 2000 (NT), s 
44. The certificate is only evidence of the 
current particulars interests recorded on 
the title at the time: Land Title Act 1994 
(Qld), s 43; Land Title Act 2000 (NT), 
s 47. The indefeasible title for a lot is 
the current particulars in the freehold land 
register about the lot: Land Title Act 1994 
(Qld), s 37; Land Title Act 2000 (NT), s 40.
102 Otomunde E G Johnson, ‘Economic 
Analysis, The Legal Framework and Land 
Tenure Systems’ (1972) 15(1) Journal of 
Law and Economics 259-276, 261-63.
103 Coase showed that positive transaction 
costs impair the allocative efficiency of 
exchange: Ronald Coase, ‘The Problem 
of Social Cost’ (1960) 3 Jo L & Eco 1, and 
that transaction costs include information 
costs, viz, the cost of investigating and 
appraising the rights offered. 
104 The Property Law Revision Committee 
noted that as early as 1919, the number 
of enactments which authorised the 
creation of unrecorded statutory 
obligations had already ‘attained 
considerable proportions and had become 
a source of public inconvenience’: 
Property Law Revision Committee, 
Statutory Obligations Affecting Land, 
(Sydney, 1955) 10.
105 Ibid 11 and appendix D.
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Western Australia’s Department of Land Administration reported in 2003 that it had 
identified over 180 ‘interests’ affecting land which are not presently recorded on 
certificates of title, including ‘native title claims, planning and conservation policies, 
heritage listing, salinity issues and contaminated sites’.106
A recent study of Victorian statutes has been undertaken by Bennett, Wallace and 
Williamson to estimate the number of provisions which authorise the creation of 
statutory encumbrances, and to provide a system for classifying them.107 Bennett et 
al selected an administrative area and date (the City of Moreland in metropolitan 
Melbourne as at August 2005) and examined all Commonwealth and Victorian 
legislation and local laws to identify all provisions which authorised the creation  
of what the researchers termed ‘property rights, restrictions or responsibilities’,  
or ‘RRR’.108 The study identified 514 Federal Acts, 620 Victorian Acts and 
11 local laws which authorised the creation of types of RRR.109 
The researchers then undertook a detailed, multi-factor analysis of the RRR, with a 
view to profiling the types which are suitable for recording in land registries. One of 
the criteria used was spatial extent. The primary distinction was between RRR that 
were parcel-based and those that were not. Within the parcel-based category, they 
further distinguished RRR that applied to a specific parcel or small number of parcels 
in a small area (e.g. statutes dealing with a particular site or reserve); ‘patchwork’ RRR 
that apply to parcels on a case-by-case basis (e.g. heritage protection controls); and 
RRR that apply on a ‘blanket’ basis to all parcels uniformly (e.g. liability to compulsory 
acquisition).110 The non-parcel category includes RRR that apply to chattels or sites 
rather than parcels (e.g. Aboriginal heritage laws); those which relate to infrastructure 
such as roads and pipelines; and those which apply to shifting geographic areas  
(e.g. laws relating to protection of wildlife). 
The significance of this analysis is that it shows that the types of RRR that  
purchasers would need to discover are a subset of all the RRR provided for in 
legislation. They fall into the spatial extent category designated by Bennett et al as 
‘parcel-based patchwork’. 
Other criteria proposed by Bennett et al that can be used to further define the RRR 
of interest to conveyancers are: the particular powers or rights conferred or restricted 
(e.g. rights of access, use, management, removal of natural resources, exclusion, 
alienation);111 and the duration (e.g. single occasion, repeating, indefinite or defined 
in the instrument that created the RRR).112
By layering the criteria in a matrix, it is possible for researchers to identify the 
characteristics of the RRR that are of most concern to conveyancers and purchasers. 
The criteria, together with predictions as to the likelihood of a positive result, are 
factored into the judgments that conveyancers make about which searches to make 
and which to omit. As discussed in Part 3 below, Bennett et al proposed that the 
criteria be used to identify the types of RRR which are suitable for recording in  
land registers.113 
106 Parliament of Western Australia, Standing 
Committee on Public Administration and 
Finance, Report No 7, The Impact of State 
Government Actions and Processes on 
the Use and Enjoyment of Freehold and 
Leasehold Land in Western Australia (May 
2004), 527, citing a letter from Mr Graham 
Searle, Acting Chief Executive, Department 
of Land Administration, April 24 2003, 4-5.
107 The results of this research are reported in 
Bennett et al, ‘Organising Land Information 
for Sustainable Land Administration’ (2008) 
25 Land Use Policy 126, see also Bennett 
et al, ‘Achieving Sustainable Development 
Objectives Through Better Management 
of Property Rights, Restrictions and 
Responsibilities’, Conference paper, Expert 
Group Meeting on Incorporating Sustainable 
Development Objectives into ICT Enabled 
Land Administration Systems, University of 
Melbourne, 9-11 November 2005, 5-6, 12.
108 It is apparent that Bennett et al base their 
classification of property rights on the 
reductive ‘bundle of rights’ conception 
favoured by economists: Bennett et al, 
‘Organising Land Information for Sustainable 
Land Administration’, (2008) 25 Land Use 
Policy 126, 128, Thus, for example, they 
class the statutory right of a surveyor to 
enter upon private land as a property right, 
because access to land is one of the rights 
that may be included in the ‘bundle’ of 
a landowner’s rights: ibid 127, referring 
to Surveying Act 2004 (Vic) s 58). Merrill 
and Smith suggest that the economists’ 
understanding of property is based on a 
misapplication of Hohfeld’s ‘bundle of rights’ 
metaphor, and overlooks the distinctive 
character of property as an in rem right 
enforceable against the world: Merill and 
Smith, ‘Whatever Happened to Property In 
Law and Economics?’ (2001) 111 Yale Law 
Journal 357, 357-58, 364-66.
109 Bennett et al, ‘Managing Rights, Restrictions 
and Responsibilities Affecting Land’ (2006), 
Combined 5th Trans Tasman Survey 
Conference and 2nd Queensland Spatial 
Industry Conference, Cairns, Australia.
110 Bennett et al, ‘Organising Land Information 
for Sustainable Land Administration’ (2008) 
25 Land Use Policy 126, 131-32; Bennett 
et al, ‘Achieving Sustainable Development 
Objectives Through Better Management 
of Property Rights, Restrictions and 
Responsibilities’, Conference paper, Expert 
Group Meeting on Incorporating Sustainable 
Development Objectives into ICT Enabled 
Land Administration Systems, University of 
Melbourne, 9-11 November 2005, 9, 11-12.
111  Bennett et al, ‘Managing Rights, Restrictions 
and Responsibilities Affecting Land’, 
(2006), Combined 5th Trans Tasman Survey 
Conference and 2nd Queensland Spatial 
Industry Conference, Cairns, Australia, 4.
112 Ibid 5.
113 Answering this question is in fact the object 
of the classification exercise undertaken 
by Bennett et al: Bennett et al, ‘Managing 
Rights, Restrictions and Responsibilities 
Affecting Land’, (2006), Combined 5th 
Trans Tasman Survey Conference and 2nd 
Queensland Spatial Industry Conference, 
Cairns, Australia, 7; Bennett et al, 
‘Organising Land Information for Sustainable 
Land Administration’ (2008) 25 Land use 
Policy 126, 134.
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Integrated agency databases 
The States are currently working on spatial data systems which involve the integration 
of databases held by various administering agencies, linked through common parcel 
identifiers. Victoria’s Landata system and Western Australia’s Interest Enquiry systems offer 
a search portal facility through which enquirers can search the title register and at the same 
time access a range of certificates showing particular types of RRR affecting the individual 
land parcel. 
Under this integrated data system, each administering agency remains responsible for 
the accuracy and currency of its own records, and provides its own certificates directly to 
enquirers. There is no need to import data from an agency register to a register maintained 
by the Registrar of Titles. 
This type of system is very costly to build and it takes many years. It requires coordination 
of data collection and management to ensure that the databases can be searched by 
reference to parcels defined consistently with the land title register.
Another difficulty with the system of certificates issued by administering agencies from 
their own databases is that there is no certainty that purchasers will apply for them. Since 
the infrastructure is costly, agencies charge for providing certificates. There are potentially 
many different types of RRR that may affect any given parcel. Purchasers therefore find it 
too expensive to apply for a full set of certificates.
As searching for RRR is subject to the law of diminishing returns, it is inefficient for 
conveyancers to conduct an exhaustive search for all types of RRR that may potentially 
exist.114 There are certain types, such as zoning of land, land taxes and charges for rates, 
which are so common that conveyancing practitioners apply for the certificates as a matter 
of course. Searches for less common types of RRRs may be omitted based on a cost-benefit 
analysis.115 It is efficient for purchasers to adopt a mixed strategy of risk avoidance and 
risk assumption, conducting a search where it is affordable to do so or where the risks are 
relatively high, and otherwise retaining the risk of undiscovered encumbrances. 
Another factor in the decision to omit searches is the way in which the costs of certificates 
are bundled with the price of conveyancing services. Purchasers shop around for the 
lowest ‘all in’ quote for completing a conveyancing transaction. To be competitive in price, 
conveyancing practitioners are likely to apply for only the standard or essential certificates, 
and seek instructions from their client to omit the rest. 
This means that while administering agencies offer certificates about less common types of 
RRR, the cost may deter purchasers from applying for them. The result is that purchasers 
may buy land in ignorance of certain types of RRR affecting the land. Purchaser ignorance 
is a problem for regulators because it may lead to problems with compliance.
114 Matthew Baker et al, ‘Optimal Title 
Search’ (2002) 31 Journal of Legal Studies 
139, 145; Otomunde Johnson, ‘Economic 
Analysis, the Legal Framework and the 
Land Tenure Systems’ (1972) 15(1) Journal 
of Law and Economics 259, 261.
115 Pamela O’Connor, Sharon Christensen, 
and Bill Duncan, ‘Legislating for 
Sustainability: A Framework for Managing 
Statutory Rights Obligations and 
Restrictions Affecting Private Land’ (2009) 
35(2) Monash Law Review 233, 237.
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Vendor disclosure laws
A partial solution to the problem is to introduce laws which require vendors to provide 
specified information or certificates to purchasers prior to entry into a binding contract of 
sale.116 For example, Victoria’s Heritage Act 1995 requires owners of land to disclose to a 
purchaser before entry into a contract of sale the fact that the land has been nominated 
for heritage listing.117
Vendor disclosure laws tend to be introduced in jurisdictions where sale by auction, particularly 
of residential properties, is common. This fast-paced mode of sale affords purchasers little time 
to make their own enquiries before they enter into a binding contract of sale. Purchasers are 
unlikely to make searches before they can be sure of having an opportunity to purchase the 
property. Therefore the law obliges the vendor to provide specified information. 
In Queensland, a non-statutory approach to vendor disclosure has been adopted, with 
disclosure obligations operating through amendments to the REIQ standard form contract.118 
This approach was considered by other states, but was ultimately rejected as vendors could 
simply use non-standard contracts where they did not wish to disclose certain information.119 
Victoria and New South Wales have enacted the most extensive vendor disclosure laws, 
empowering the purchaser of land to rescind the contract (prior to settlement) for the  
non-disclosure of certain information.120 In Victoria, a vendor must provide a signed 
statement disclosing the particulars of specified types of statutory charges, planning 
instruments, rates and taxes, and proposals, together with any notice, order, declaration, 
report or recommendation of a public body or government department affecting the 
land.121 Vendor disclosure provisions in New South Wales are substantially similar.122 
Vendor disclosure laws are effective in ensuring that the legislatively mandated searches 
will be undertaken. But due to resistance to the regulatory burden placed upon vendors, 
the laws generally require only standard or essential enquiries to be made. Vendors have 
no incentive to undertake additional searches that are not mandated by statute, which 
might reveal the existence of less common types of RRR affecting the land. 
We consider that vendor disclosure laws are an important and valuable mechanism for 
promoting purchaser awareness of at least the most common types of RRR, and play a  
role in a framework for managing the information costs of RRR.
116 Sale of Land Act 1962 (Vic) s 32. 
117 Heritage Act 1995 (Vic) s 31.
118 REIQ Contract for the Sale of Houses and 
Land, cl 7.
119 Tasmanian Law Reform Institute, Vendor 
Disclosure – Final Report, September 
2004 Part 3 http://www.law.utas.edu.au/
reform/ (accessed 23 December 2010).
120 Sale of Land Act 1962 (Vic) s 32(5); 
Conveyancing Act 1919 (NSW) s 52A; 
Conveyancing (Sale of Land) Regulation 
2005 (NSW) r 19. Note that this right 
to rescind is qualified - Sale of Land Act 
1962 (Vic) s 32(7); Conveyancing 
(Sale of Land) Regulation 2005 (NSW) 
r 19(3) & (4).
121 Sale of Land Act 1962 (Vic) s 32.
122 See for example Conveyancing Act 1919 
(NSW) s 52A.
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a) Provision should be made in all jurisdictions to require a vendor of land 
to disclose to a purchaser before entry into the contract particulars of any 
administrative rights, obligation or restriction affecting the land to the best 
of the vendor’s knowledge. 
b) The vendor should also be required to provide to the purchaser certificates 
for a specified list of the most common kinds of rights, restrictions and 
responsibilities. 
c) The disclosure requirement should be enforceable against vendors through 
rescission and damages, and through penalties for knowingly or recklessly 
supplying false or incomplete information. 
d) The disclosure obligation should apply to sales of all land, regardless of the 
land use, mode of sale or identity of the vendor.
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3.2 new property and new RRR
It is neither practical nor desirable for all information about the effects of regulation on a 
particular land parcel to appear on the Torrens title register, as it is primarily a register of 
private property rights. But the boundaries between property rights and administrative 
RRR have become increasingly blurred and difficult to distinguish. We therefore use the 
term ‘encumbrance’ to refer to rights, obligations and restrictions which may be either 
administrative or proprietary. 
While property rights are enforceable by private law mechanisms, and administrative 
RRR by public law mechanisms, it is not always easy to classify them. Property rights 
conventionally fall into a limited number of recognised types. When a statute provides for 
the creation of a new type of encumbrance, it must be analysed to determine whether 
it is a property right. There is no single test for identifying a property right, and all the 
indications in the statute have to be considered. 
3.2.1 Over-extension of property concepts
One reason for the confusion is that it has become common for legislation to create new 
types of encumbrance without fully specifying them. Full specification means that all the 
consequences are spelled out, including how the new encumbrance is to be created, 
recorded, enforced, terminated and (if appropriate) transferred. 
Under-specification of new property rights is itself an information problem. Until recently, 
the law recognised only a limited range of property rights, which were well defined. New 
types of property rights were rarely recognised. Merrill and Smith argue that limiting 
property rights to a small range of well-defined types lowers the transaction costs of 
market exchange.123 It is costly for purchasers to process information about property rights 
unless they come in a limited range of relatively standard and well-defined packages. 
In recent years, legislatures have been very active in creating new kinds of property rights, 
without regard to the traditional categories. This can create uncertainty and transaction 
costs where the rights are inadequately specified in the legislation. Gaps in the rules 
specified by the statute may give rise to disputes and litigation. In some cases, a court or 
tribunal may be able to imply an appropriate rule by a process of statutory interpretation, 
but there are limits to the extent of judicial rule-making to fill gaps.
Legislation often defines new kinds of RRR by analogy with an existing class of property 
right, instead of fully specifying the rights in the statute. For example, many statutes 
provide for the making of an agreement between a landowner and a regulator, to achieve 
a regulatory purpose such as protection of a cultural heritage site or a wildlife habitat. 
To make it enforceable against the landowner’s successors, the statutes commonly 
provide that the agreement may be enforced by the regulator as if it were ‘a restrictive 
covenant’,124 even though it lacks the essential characteristics of a restrictive covenant. 
Those essential characteristics are that the covenant must impose a restriction, not a 
positive obligation or duty, and must benefit land owned by the person to whom the 
covenant is given. 
A common reason for using statutory covenants is to ensure that the terms will bind not 
just the landowner who entered into it, but all the landowner’s successors as well. But 
it is not necessary to use property concepts or the confusing analogy with the restrictive 
covenant to achieve this effect. Where legislation creates an administrative RRR or an 
agreement which is intended to bind all successors of the current landowners, it can 
provide for that effect expressly, by specifying which classes of person are bound by it.125 
123  Thomas Merrill and Henry Smith, ‘Optimal 
Standardization in the Law of Property: 
The Numerus Clausus Principle’ (2000) 
110 Yale Law Journal 1, 26-34. 
124 See for example Nature Conservation Act 
2002 (Tas) s 34; Victorian Conservation 
Trust Act 1972 (Vic) s 3A.




Legislation creating new types of RRR should fully specify them and not rely on 
misleading or confusing analogies with existing categories of property right. In 
particular, statutory agreements between governments and agencies for ESD 
purposes should not be deemed to take effect as restrictive covenants.
3.2.2 Recording agreements and RRR on land title registers
It is becoming more common for legislation to provide that an agreement or RRR may 
be notified to the Registrar, and that it binds the landowner’s successors in title once it is 
recorded. For example, many kinds of agreements can be created between landowners 
and regulatory agencies relating to the use, development or management of the land, 
which bind the landowner’s successors. 
The regulator has an interest in ensuring that the agreement comes to the notice of any 
purchaser, to promote compliance with it. Since such agreements affect very few land 
parcels, it is unlikely that either the purchaser or the vendor will apply to the regulator for a 
certificate that would reveal its existence. Therefore the regulator will want the agreement 
to appear on the title register for the parcel, as this is the only sure way of bringing it to the 
notice of all purchasers.
An example of allowing for such an agreement to be recorded on the title register is a 
planning agreement made under section 173 of the Planning and Environment Act 1987 
(Vic). Under this Act, a local council may enter into an agreement with a landowner,126 
primarily to provide for a prohibition or restriction on development of the land, or to place 
conditions on development.127 The council may then apply to the Registrar of Titles to 
register the agreement. The Registrar must then make a recording of the agreement in  
the register.128 Once recorded, the covenant runs with the land and may be enforced 
upon subsequent owners.129
Similar provisions apply under the Aboriginal Heritage Act 2006 (Vic). Under this Act, 
a cultural heritage agreement may be entered into with a landholder, requiring the 
management or protection of Aboriginal heritage.130 If the agreement has a provision 
requiring registration, it must be recorded upon title.131 Once registered, it runs with the 
land and is binding upon subsequent owners.132
This type of provision should not be understood as creating a right or duty operating in 
property law, even though a property law term such as ‘successors in title’ is used, and  
a recording is made in the title register. For example, if the statute says that the owner of 
the land from time to time is subject to an obligation, it is not necessary to conceptualise 






127  Planning and Environment Act 1987 (Vic) 
s 173(1).
128  Planning and Environment Act 1987 (Vic) 
s 174(2)(a),(b).
129 Planning and Environment Act 1987 (Vic) 
s 181.
130  Planning and Environment Act 1987 (Vic) 
s 172.
131 Aboriginal Heritage Act 2006 (Vic) s 68.
132  Aboriginal Heritage Act 2006 (Vic) s 76.
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133 Dore v Queensland [2004] QDC 364.
134 Ibid at [18].
135 [2003] 2 Qd R 600.
136 Ibid 611-613.
137 Greenhouse Gas Storage Act 2009 (Qld) 
s 287.
138 Greenhouse Gas Storage Act 2009 (Qld)  
s 288(1)(b)(i).
139 Greenhouse Gas Storage Act 2009 (Qld) 
s 291(3).
140 Greenhouse Gas Storage Act 2009 (Qld) 
s 292.
141 Greenhouse Gas Storage Act 2009 (Qld) 
s 325.
142 See for example the Forestry Rights 
Act 1996 (Vic), s 8, which refers 
to ‘registration’ of a forestry rights 
agreement, and s 9, which deals with  
the effect of ‘making a recording’ of  
the agreement.
143 Canada’s Joint Land Titles Committee 
proposed that the term ‘registration’ 
should be reserved for a register entry 
that confers indefeasibility: Joint Land 
Titles Committee Canada, Renovating 
the Foundation: Proposals for a Model 
Land Recording and Registration Act 
for the Provinces and Territories of 
Canada (1990), 8-9. The Property Law 
Revision Committee also recommended 
standardisation of terminology, although 
it proposed to use the term ‘notification’ 
to mean a recording which does not 
confer title: Property Law Revision 
Committee, Statutory Obligations 
Affecting Land, (Sydney, 1955) 39. What 
matters is that the terminology should be 
defined and consistently applied.
3.3 The distinction between regulation and a 
deprivation or acquisition of property
Statutory RRR operating in administrative law are sometimes confused with property 
rights because they can have a substantial adverse effect on the use and enjoyment 
of landowners’ property rights. The courts have repeatedly affirmed the right of the 
States to restrict landowner’s use rights for public regulatory purposes, with or without 
compensation.133 For example, in Dore v Queensland it was said:
‘For centuries the right of the state to impose restrictions on the ownership of land 
has been recognised, and in fact, at common law there is no right to compensation 
where mere restrictions are imposed by the state, unlike the generally accepted right to 
compensation in the event of land being acquired by the state.’134 [Emphasis added]
An example of how statutory regulation by a State legislature can substantially affect the 
use and enjoyment of property rights is the case of Bone v Mothershaw.135 Mr Bone failed 
to comply with a vegetation protection order that had been made in relation to his land, 
and subsequently failed to comply with an order to undertake measures to revegetate the 
land. He unsuccessfully argued that his property rights could not be eroded by statute.  
The court upheld the validity of the vegetation protection order, even though it 
acknowledged that the effect of the order was that his use of the land was effectively 
sterilised without compensation.136
Another example of regulatory interference with property rights without compensation 
is the Greenhouse Gas Storage Act 2009 (Qld). The Act grants rights of access to land to 
persons conducting greenhouse gas storage activities.137 The rights include the carrying 
out of construction activities that may have a permanent impact on privately owned 
property.138 The Act recognises that it may be appropriate for compensation to be awarded 
against the land owner as part of the access agreement.139 Subsequent owners are also 
bound to the terms of these agreements,140 but are generally excluded from receiving 
separate compensation payments.141 
The fact that a statute imposes significant restrictions on the landowner’s use rights 
does not mean that it operates in property law. Administrative RRR can and do have 
such effects.
3.4 Ways of using title registers to provide 
information about RRR
It is sometimes overlooked that title registers can record interests with different legal 
effects. While some interests are registered with indefeasibility, other interests may be 
recorded for information, or without conferring title to the interest shown. 
Administrative RRR are rarely registered with indefeasibility. Under different statutes  
they are variously ‘recorded’, ‘noted’, ‘notified’ or even ‘registered’. The terms are  
not used in the legislation in any consistent or systematic way, and it is not unusual  
to find a statute using more than one of the terms interchangeably to refer to the same 
mode of recording.142 
We think it is helpful for legislation to reserve the term ‘registration’ for entries that confer 
indefeasible title to the interests shown, ‘recording’ for other entries on the register, and 
‘notification’ for the provision of information by a government entity to the Registrar  
which prompts the Registrar to make a recording.143
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In legislation, the term ‘registration’ should be reserved for an entry in the 
Torrens register to which the statutory ‘indefeasibility’ provision applies. Any 
other entry in the register should be called a ‘recording’. 
Types of recording can be further sub-divided according to whether the entry is for 
information only and has no legal effects, or whether recording is required for the RRR to 
be enforceable against successors in title to the current landowner. The term ‘successors 
in title’, strictly speaking, means persons who have the same estate in land as the original 
landowner (such as a purchaser or person who inherits the estate). Persons who take a 
lesser interest in land such as a lease or mortgage are said to ‘derive title from or through 
the landowner or a successor of the landowner’. It is for the legislation that creates the 
type of RRR to define the classes of interest holders who are bound by it. In our discussion, 
we use the term ‘successors’ to refer to the class of persons who are bound by the 
particular type of RRR. 
3.4.1 Recording on Certificates of Title
In Western Australia, better management of information about RRR has been a 
governmental concern since 1999. A major inquiry into restrictions on land use was 
undertaken by the Standing Committee on Public Administration and Finance between 
2001 and 2004.144 The now defunct Department of Land Administration (DOLA) submitted 
that search costs had increased substantially because purchasers had to search for 
restrictions operating outside of the Torrens register. DOLA recommended that a central 
portal be established where customers could find all information on restrictions affecting 
land. However, they recommended that the Torrens register remain in its current state, with 
all other restrictions collated elsewhere. This is because it would be administratively difficult 
and cost prohibitive for everything to be noted on the certificate of title.
The Committee’s report made two recommendations in this area:
• In the short term, the Department of Land Information should continue to implement 
its aim of establishing itself as a ‘one stop shop’ database of all interests affecting land 
as an urgent priority;145 
• In the long term, the Department of Land Information should introduce, as soon as 
practical, an electronic three dimensional certificate of title which records all interests 
affecting the land described on the certificate of title.146
The State Government issued a response to the Standing Committee Inquiry in 2004. 
The government supported the first recommendation that DOLA establish themselves 
as a ‘one-stop shop’ for information in land, commenting that ‘the system will enable 
interested parties to source a wide range of government land information including  
key details about rights, restrictions and obligations associated with a land parcel or 
certificate of title’.
144 Report on Impact of State Government 
Actions and Processes on the Use and 
Enjoyment of Freehold and Leasehold 
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However, the government did not support the second recommendation that the certificate 
of title record details of all interests affecting land. The government expressed the 
following rationale for this decision:147
 A certificate of title has the benefit of a State guarantee as to its accuracy. With the 
recording of all ‘possible’ interests affecting land on the certificate of title, it would not 
be feasible to extend this guarantee to all items and this may have the effect of eroding 
the integrity and indefeasibility of the certificate of title.
 The significant costs of such a proposal ultimately would need to be passed on and 
may have the effect that obtaining a copy of an absolute certificate of title would be 
cost prohibitive.
In summary, the government supported the introduction of an integrated system, but did 
not support the expansion of the Torrens register for this purpose. 
Following the government’s support for the project, the Shared Land Information Platform 
(SLIP) was developed, and commenced operation in 2007. SLIP aims to draw all land 
information together through one single platform, because restrictions on land title and 
use are managed by 26 different government agencies and there are as many as 6100 
government employees using this information in their work.
One important feature of the SLIP is that it does not function as a complete register of 
information. Rather than assembling all information in one place, the SLIP draws upon data 
that remains in the control of the relevant government department. Although only one 
search is required, this search draws upon numerous databases to provide this information.
3.4.2 Recording for information 
The distinction between property rights and administrative RRR is already recognised in 
legislation and registry practice. Some jurisdictions distinguish between the authoritative 
title register, and the register of administrative RRR. Wallace and Williamson observe the 
trend to providing two recording fields in Australian Torrens registers: one field ‘above the 
line’ to register interests with indefeasibility, and one ‘below the line’ to record any other 
information.148 
Victoria has a separate provision under which statutory charges, easements and ‘any other 
right over or affecting land’ may be recorded,149 while the Torrens statutes of the Australian 
Capital Territory,150 Northern Territory,151 Western Australia152 and Queensland153 each 
contain a provision authorising the Registrar to record statutory obligations on the folio or 
parcel register. The Queensland Act also provides for the recording of statutory obligations 
in a separate register, called the administrative advices register, which is maintained 
by the Registrar of Titles and searchable by the public.154 Only some Queensland Acts 
require restrictions to be notified as administrative advices, with a significant number of 
environmental restrictions only discoverable through a search of a separate register.155
In New South Wales, ‘orders, awards, determinations, notification and charges’ affecting 
registered land may be registered in the General Register of Deeds, only if they would be 
effective without any recording in the Torrens register.156 
Recording under these provisions is for information only. The validity or enforceability of 
the statutory obligations is conferred by the statute under which they are created, and is 
not affected by recording or non-recording. 
147 Response of the Western Australian 
Government to Report 7, 29-30.
148 Jude Wallace and Ian P Williamson, 
‘Registration of Marine Interests in Asia-
Pacific Region’ (2005) 30 Marine Policy 
207, 209.
149 Transfer of Land Act 1958 (Vic) s 88(2).
150 Land Title Act 1925 (ACT) pt 8A deals 
with the recording of administrative 
interests in the register. The Act specifies 
no legal consequences of recording.
151  Land Title Act (NT) ss 6(2)(a), 30(2), 31; s 
35(6) provides that a ‘statutory restrictions 
notice’ entered in the register under s 
35(5) ‘has effect according to the tenor of 
the statutory restriction to which it refers’. 
152 Transfer of Land Act 1893 (WA) s 70A 
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by which local government or public 
authorities may, at their option, cause 
the Registrar to place a notation on a 
certificate of title of ‘a factor affecting the 
use or enjoyment of the land or part of 
the land’. No consequences of recording 
or non-recording are specified.
153 Land Title Act 1994 (Qld) s 29(2) 
empowers the Registrar ‘to record in the 
freehold land register anything that the 
registrar considers should be recorded to 
ensure that the register is an accurate, 
comprehensive and useable record of 
freehold land in the State’.
154 Land Title Act 1994 (Qld) s 34(1) provides 
for the Registrar to keep separately from 
the register information considered 
necessary or desirable for the efficient 
operation of the Register, which may 
include information given to the Registrar 
by another entity: s 34(2).
155  For example see the Environmental 
Management Register created under the 
Environmental Protection Act 1994 (Qld) s 
540; Register of Approved Property Plans 
under the Soil Conservation Act 1986 
(Qld) s 33; Register of leases, agreements, 
conservation agreements, management 
plans under the Nature Conservation Act 
1992 (Qld) s 133; Register of declarations 
of wild river area under Wild Rivers Act 
2005 (Qld) s 7.
156 Conveyancing Act 1919 (NSW) ss 187, 
191.
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3.5 Responsibility for updating
A difficulty with extending the title register to administrative RRR is the lack of an adequate 
mechanism for ensuring the accuracy, currency and comprehensiveness of the information 
in the register. Property rights once registered remain effective until they are discharged by 
amendment of the title register. For example, A’s title as registered owner in fee simple is 
discharged by registration of a transfer of A’s fee simple title to B. 
In the case of administrative RRR, there is no mechanism to ensure that the Registrar is 
notified of a change. For example, if land is subject to a recorded charge to secure a debt, 
and the debt is discharged, the charge will not be deleted by the Registrar until the holder 
of the charge notifies the Registrar. 
The agencies which create the RRR have little incentive to notify them if recording does  
not affect enforceability. The incentive to notify is even weaker when the provision 
exonerates the agency from any civil liability for failing to notify them to the Registrar.157 
A further disincentive for agencies to record obligations is that they bear the cost of 
developing and operating a business system for notifying the Registrar to update the 
record and remove spent entries. 
If information about RRR becomes out of date, the Registrar is left to deal with the 
disappointment of inquirers, who hold the Registrar responsible for the accuracy of 
information in the register. 
3.5.1 Compensation for errors and omissions in recording
Where a statute enables the recording of encumbrances in the Torrens title register, 
there may be an entitlement to compensation for losses arising from an omission or 
misdescription of an encumbrance. 
Some statutes impose a duty on the Registrar to record a RRR upon notification by an 
administering agency. Under the compensation provisions of the Torrens statutes, a person 
who suffers loss or damage through an omission, mistake or misfeasance of the Registrar 
in carrying out his or her duties may seek damages or compensation from the Registrar.158 
The loss or damage is not limited to the loss of an interest in land.159
Where the legislation empowers but does not require the Registrar to record a RRR on the 
register, or where the omission of a RRR from the register is not the fault of the Registrar, a 
person who suffers loss may be entitled to compensation or damages under an alternative 
ground. All jurisdictions have a provision that a person who suffers loss through any error, 
omission or misdescription in the register may claim compensation.160 
157 See for example Land Title Act 1994 (Qld) 
s 34(4). The Land Title Act 1925 (ACT) 
s 69D exonerates both the Registrar 
and the government agency for errors 
and omissions subject to a disclaimer 
requirement.
158 Adrian Bradbrook, Susan V MacCallum 
and Anthony P Moore, Australian Real 
Property Law (Lawbook Co, 4th ed, 
2007) para 4.685, where the provisions 
are cited. Note that the Land Title Act 
1980 (Tas) s 153(1)(a) limits the ground 
to mistakes etc of the Recorder and 
staff in carrying out their duties ‘under 
this Act’. The Real Property Act 1886 
(SA) s 208 refers to ‘error, omission, or 
misdescription in any certificate, or in any 
entry or memorial in the Register Book’.
159  Ibid para 4.685 (where the provisions are 
cited).
160 Adrian Bradbrook, Susan V MacCallum 
and Anthony P Moore, Australian Real 
Property Law (4th edition, Lawbook Co, 
Sydney, 2007), para 4.670 (citing all 
provisions).
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Legislative drafting guidelines should provide that where a statute permits or 
requires a right, obligation or restriction to be recorded on the Torrens register, 
it should assign responsibility for updating the entry, or provide for automatic 
expiry after a specified period.
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While it is within the purpose of the Torrens compensation provisions to compensate 
someone who suffers loss through an error or omission of the registry, it is doubtful that 
this provision should extend to errors and omissions resulting from the failure of other 
agencies to notify. The extension may diminish the already weak incentives for agencies to 
notify, and burden the Registrar with an enforcement function. 
These difficulties could be avoided by amending the compensation provisions to exclude 
compensation for losses resulting from an unrecorded RRR where the agency failed to 
notify. Anybody who suffers loss thereby would be left to pursue his or her remedies 
against the administering agency directly. An example of such a provision is the Land Title 
Act 1994 (Qld) s 189(1)(l), which excludes compensation for loss or damage resulting from 
incorrect information in the administrative advices register, where the information was 
given to the Registrar by another entity and the incorrectness was not due to an error  
by the Registrar in recording.161
 
3.6 Legislation which does not clearly make  
RRR binding on successors
When a statute provides for RRR to be created administratively, it is not always clear whether 
it is meant to bind only the current owner, or whether it is attached to land and therefore 
binds the landowner’s successors. This uncertainty exists because of ambiguous drafting of 
some statutes and because of prevailing judicial approaches to interpreting legislation. 
If a statute provides for the creation of RRR, courts are inclined to interpret it as meaning 
that only the landowner is bound by it, not his or her successors.162 If the RRR is intended 
to bind successive owners, that intention needs to be made very clear. The reason for 
this interpretation is that the Torrens statutes of all Australian states have a provision that 
typically states that a registered owner holds the land free from all other interests except 
for those specified in the Torrens statute. 
If another statute provides for a RRR to bind future owners, this is viewed as modifying the 
operation of the Torrens provision.163 Due to the assumption that the legislature did not 
intend to contradict itself, interpretations which permit statutes to operate without conflict 
are preferred unless actual conflict is clearly apparent.164 However, the application of these 
principles has been inconsistent, and a divergence of judicial approaches can be observed.165 
161 Inserted by the Natural Resources and 
Other Legislation Amendment Act 2005 s 
107(2).
162  See for example Hillpalm Pty Ltd v 
Heaven’s Door Pty Ltd (2004) 220 
CLR 472.
163 This is taken to be an implied repeal 
of the paramountcy provision if (a) the 
statute was enacted after Torrens statutes: 
South-Eastern Drainage Board (SA) v 
Savings Bank of South Australia (1939) 
62 CLR 603, or (b) or if it was enacted 
by Parliament as a means of addressing 
a special subject matter: e.g. in Miller v 
Minister of Mines [1963] AC 484.
164  Butler v Attorney General (Vict) (1981) 
106 CLR 268, 276 (Fullagar J).
165 B Edgeworth, ‘Planning Law v Property 
Law: Overriding Statutes and the Torrens 
System after Hillpalm v Heaven’s Door 
and Kogarah v Golden Paradise’ (2008) 
25 Environmental and Planning Law 
Journal 82.
RECOMMEndATIOn 5
The compensation provisions of the Torrens statutes should deny compensation 
for errors, omissions and misdescription resulting from the failure of an agency 
to notify the Registrar of the creation, amendment or termination of RRR.  
The administering agencies should be liable for their errors and omissions. 
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If it is intended that the right, obligation or restriction authorised by the statute 
is to bind the landowner’s successors without recording or registration, the 
statute should expressly state that intention, without using the language of 
property law.
3.7 Conclusion
Recording on land registers does not mean that RRR have to be conceptualised as property 
rights. There has been a tendency to over-extend property concepts to RRR, and to define 
them by analogy with classes of property rights which are quite different and unsuitable. 
The question of who is bound by the RRR should be defined by the legislation under which 
they are created, not by creating anomalous and ill-defined species of property right.
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4.1 Limiting the classes of RRR that bind future owners
While recording can reduce information costs, it has been suggested by law reformers that 
limiting the number of encumbrances which bind future owners would reduce the number 
of searches that purchasers of land must make. The remaining encumbrances would be 
more visible. This would improve landowner awareness, a precondition of compliance. 
The A.C.T. Law Reform Commission has recommended that revenue debts should not 
attach to land automatically, but only do so following an administrative decision that the 
debt had remained unpaid for a specified period of time. The debt could then be registered 
under the Real Property Ordinance and attach to land.166 
An alternative approach was recommended by the Law Reform Commission of Victoria 
in 1987. The Victorian Commission suggested that before a new ‘administration interest’ 
(RRR) is created the relevant agency should first show that the interest meets certain 
‘sunrise’ criteria. These criteria would, in essence, demonstrate that the enforcement of 
that interest would be hampered if it was enforceable only against the original landowner; 
that where costs are incurred by any party as a result of it an additional administrative 
interest is justified by a reduction of other costs; that the new interest’s priority will be 
clearly stated to avoid conflict with other administrative and private interests in land, and 
that the interest is capable of being recorded on the land information network.167 The 
Victorian Committee also recommended that identical ‘sunrise criteria’ be applied to 
existing administrative interests that attach to land.168 These processes have not yet 
been adopted in Victoria. 
There are other approaches that may be used to reduce the number of enforcement 
mechanisms that depend on binding future owners. For instance, regulatory reform bodies 
within government, Parliamentary Counsel, or a parliamentary committee could conduct 
a review of Bills by adopting guidelines which prohibit this mode of enforcement where 
the same policy objective can be achieved through other means that are less intrusive 
upon the rights of future owners. New Zealand has consultation rules which require that 
certain agencies consult with Land Information New Zealand (LINZ) on Bills which contain 
provisions that may affect title to land.169 However, a recent study by the Law Commission 
found that the rules are sometimes overlooked by these agencies, and has recommended 
that LINZ issue guidelines.170
Another alternative is that Bills could be scrutinised by the Legislation Advisory Committee 
under amended guidelines which explains the consequences of creating encumbrances 
that bind future owners. These guidelines would recommend that encumbrances affecting 
land title should be recorded in order to be effective.171
RECOMMEndATIOn 7
Legislative drafting standards and scrutiny processes should be designed to 
ensure that legislation does not make rights, obligations or restrictions affecting 
particular parcels binding on the landowner’s successors unless that effect is 
necessary to achieve the purpose of the legislation.
166 Law Reform Commission ACT  
Report on the Law Relating to 
Conveyancing, Parliamentary Paper No 52 
of 1977, 56.
167  Law Reform Commission Victoria,  
The Torrens Register Book (1987) 
Report No 12 viii, 7, 13-14.
168 Ibid.
169 New Zealand Law Commission,  
Review of the Land Transfer Act 1952, 
IP 10 (Wellington, 2008) para 9.46.
170 Ibid para 9.47.
171  Ibid paras 9.48.
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4.2 What should be the criteria for recording 
encumbrances?
The answer to the question depends in part on what view one takes of the purpose of the 
Torrens register. The broadest view, espoused by Scotland’s Reid Committee in 1963, is that 
the land register should mirror, as fully as possible, the state of the title and the statutory 
obligations to which it is subject.172 
The sheer number and variety of statutory obligations impose a practical constraint on the 
capacity of Torrens registers to provide a complete record. Suitable criteria are needed to 
guide decisions as to which RRR ought to be recorded on the Torrens register.
4.2.1 The ‘analogy’ approach
If it is accepted that not all RRR should appear on Torrens parcel registers, what criteria 
should guide the selection of those that are recorded there? Bennett et al suggest that the 
criteria should be derived by analogy with the types of ‘ownership rights’ that are currently 
managed by land registries.173 They observe that ‘the main business of the registry is to 
deal with interests that are marketable, dynamic, easily defined spatially and that can be 
held by private people’.174 They find that these characteristics exist in only 66 of the 620 
Victorian Acts that provide for the creation of RRR.175 As the 66 RRR are not specified, it is 
unclear which types would satisfy the criteria of being ‘marketable’ and able to be  
‘held by private people.’176
Although the above criteria are proposed by Bennett et al to extend the use of the Torrens 
registers, they are actually more restrictive than current use.177 If ‘interests currently 
managed by the registry’ includes rights, charges and encumbrances recorded under s 
88(2) of the Transfer of Land Act 1958, that class already includes rights and encumbrances 
held by public agencies which are not marketable or transferable to private people. Even 
if Bennett et al are taken to refer to interests that can be registered with indefeasibility, 
that category is not currently confined to ‘ownership’ rights, but includes certain non-
possessory rights such as easements and charges.
4.2.2 The ‘property rights’ approach
Another possible approach would be to record on Torrens registers only those statutory 
encumbrances which are recognisable as property rights or interests in specific land parcels. 
A difficulty with relying on the ‘property rights’ criterion is that there is no clear or agreed 
test for determining what amounts to a property right, beyond the categories already 
recognised at common law and equity.178 While statutes can create new types of property 
right, the intention to do so need not be expressly stated. Therefore, to say that property 
rights, and only property rights, are to be recorded on land registers provides no clear 
guidance to owners and purchasers about which types of encumbrances they can expect 
to find on the land register, and which ones they need to look for elsewhere.
Statutes which create new kinds of encumbrance commonly use the language of property 
and clothe the new encumbrance with attributes of property rights, even though the new 
encumbrance would not be recognised as a property right apart from the operation of the 
statute. For example, statutory agreements are commonly expressed to be enforceable as 
if they were a restrictive covenant, even though they lack essential elements of a restrictive 
covenant. They may be positive in substance, and held ‘in gross’ (that is, not held for the 
benefit of land owned by the regulator to whom the covenant is given). Similarly, statutory 
easements are usually held as easements in gross, not for the benefit of other land, and 
would not be recognised as easements but for the operation of the statute. 
172  Scottish Home and Health Department, 
Registration of Title to Land in Scotland 
1963 Cmnd 2032 (Chaired by Lord 
Reid), para 109, cited by Scottish Law 
Commission, Discussion Paper on Land 
Registration: Miscellaneous Issues, 
Discussion Paper No 130 para 5.6.
173 Bennett et al, ‘Organising Land 
Information for Sustainable Land 
Administration’ (2008) 25 Land Use 
Policy 126, 135; Bennett et al, ‘Managing 
Rights, Restrictions and Responsibilities 
Affecting Land’ (2006), Combined 5th 
Trans Tasman Survey Conference and 2nd 




176 Water property and carbon rights are 
specifically mentioned: ibid. The category 
might also include forest property rights 
created under the Forestry Rights Act 
1996 (Vic), s 5; or the right to a natural 
resource produce created under s 61J(5) 
Forestry Act 1959 (Qld) as a registrable 
profit à prendre. 
177 Ibid.
178 Gray observes: ‘The quest for the essential 
nature of “property” has beguiled 
thinkers for centuries. The essence 
of property is indeed elusive’: Kevin 
Gray, ‘Property in Thin Air’ (1991) 50 
Cambridge LJ 1, 24, 1,29.
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The property rights criterion for recording on the title register is at once too wide and too 
narrow. It is too wide in that it includes charges to secure rates and land taxes even though 
there is little to be gained by recording these very common charges on land registers. It is 
also too narrow, in that it excludes substantive obligations that run with land and affect 
landowners, such as a determination placing a landowner under a duty to remediate 
contaminated land.179 Some statutes currently provide for administrative obligations to 
bind successors in title only if recorded on the land register.180 
4.2.3 A functional approach
The key requirement is that all statutory rights, obligations and restrictions that bind future 
owners should be recorded in a way that is readily and cheaply searchable at the same 
time as a title search is undertaken. It is possible that this facility may be provided in various 
ways, including by recording on the Torrens parcel register, or in an ancillary parcel-indexed 
register maintained by the Registrar (such as Queensland’s Administrative Advices Register), 
or in databases maintained by administering agencies that are linked to the parcel register. 
As the development of spatial data infrastructure leads to closer integration of agency 
and Registry data systems, the need for central recording of information on Torrens 
parcel registers will diminish. In the meantime, it is likely that decisions about which 
statutory encumbrances are recorded on the Torrens parcel register will be dictated by 
the order in which agency data sub-systems are linked to the Torrens register search 
portal, and the frequency with which recordings need to be updated. In time, the 
Torrens register may revert to its original function of being a register of essentially private 
property rights, with information about all statutory encumbrances provided through 
linked agency data sub-systems.
4.2.4 Conclusions on criteria for recording in Torrens register
We suggest that functional considerations, rather than tenuous analogies with registered 
interests and recognised property rights, should guide choices as to which encumbrances 
should be recorded on Torrens parcel registers and which should be recorded on agency 
registers. The method should be selected which is better suited to providing accurate, 
complete and current information to inquirers as cheaply as possible. 
It is also relevant to consider whether the regulatory purpose for which the RRR was 
created would be frustrated if purchasers omit searches and buy the land without 
knowing about its existence. For example, purchasers are unlikely to search for statutory 
agreements of various types because they are uncommon. The regulators who enter into 
the agreements may wish to have them recorded on the title register as that is the surest 
way of bringing them to the attention of every purchaser.
As spatial data infrastructure projects develop and link to an increasing number of 
agency sub-systems, it is likely that the functional considerations will increasingly favour 
the provision of information through agency databases. Recording provisions in statutes 
should be drafted in ways which allow for the responsibility to record encumbrances to be 
devolved from the Registry to the administering agency once the agency’s data sub-system 
has been integrated with the online search portal.
179 See for example the process for 
enforcement of a land management 
notice under Catchment and Land 
Protection Act 1994 (Vic) pt 5 div 1.
180 See for example the Aboriginal Heritage 
Act 2006 (Vic) s 76; Planning and 
Environment Act 1987 (Vic) ss 173, 
181, 183.
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4.3 Recording for effect
Government agencies have a greater incentive to notify their statutory encumbrances if 
the enabling legislation provided that the encumbrances take effect only when recorded. 
The New Zealand Law Commission has suggested that the inclusion of such a provision 
be recommended in guidelines for new legislation.181 The Law Reform Commission of the 
A.C.T. recommended that it should be ‘accepted as a matter of inflexible legislative policy’ 
that no charge should be created other than by registration in the Torrens register.182
A more limited approach would allow unrecorded statutory encumbrances to be  
enforced against the owner at the time they are created, but not against successive  
owners unless recorded.183 
Victoria has a unique provision for recording of statutory rights (but not restrictions 
and obligations) which makes them enforceable against future owners. The Transfer of 
Land Act 1958, s 88(2) provides that ‘a charge on land or any other right in the nature 
of a charge or an easement or any other right over or affecting land’ acquired under a 
Victorian or Commonwealth Act may, if notified to the Registrar by the acquiring agency, 
be recorded on any relevant folio of the register. Subsection (3) states that the recording of 
the ‘charge easement or right shall not give it any greater operation than it has under the 
instrument or Act creating it’. As Whalan put it, the charge, easement or right is recorded 
‘for what it is worth’ under this provision.184 Recording on the folio does not validate the 
encumbrance but does make it enforceable against the landowner’s successors.185 
Encumbrances may be recorded under s 88(2) only where another Act provides for it. In 
practice, such Acts usually contain their own enforcement provision. For example, s 47B of 
the Legal Aid Act 1978 (Vic) provides that if Victoria Legal Aid proposes to take a charge 
over land (to secure repayment of a debt for legal assistance) it must lodge notice of the 
charge with the Registrar of Titles, who must record it in the register, whereupon the land 
becomes charged with the amount due under the notice. Similar provisions are found in a 
few Victorian Acts relating to the creation of statutory agreements between a landowner 
and a government entity.186 The effect of these statutes is that the obligation is enforceable 
against the party who entered the agreement or incurred the debt, but is not enforceable 
against subsequent registered proprietors of the land unless it is recorded. 
RECOMMEndATIOn 8
RRR which bind the landowner’s successors should not have to be recorded on 
Torrens registers if inquirers can obtain information about them directly from 
the administering agency’s data sub-system through an online search portal 
which is linked to the Torrens land register through a parcel identifier.
181 New Zealand Law Commission, Review 
of the Land Transfer Act 1952, IP 10 
(Wellington, 2008) para 9.45-9.47.
182 Law Reform Commission of the 
ACT, Report on the Law Relating to 
Conveyancing / Law Reform Commission 
of the ACT, Parliamentary Paper No 52 
(1977), para 4.212.
183 See for example the Nature Conservation 
Act 1992 (Qld), s 51(1) which provides 
that a conservation agreement between 
the State and a landowner that is 
‘registered’ (i.e. recorded) under s 134  
is binding upon the successors in title to 
the landowner who entered into  
the agreement. 
184 Douglas J. Whalan, The Torrens System 
in Australia (Law Book Co., 1982), 111 
(referring to restrictive covenants, which 
are included with other rights in s 88(3)).
185 In conjunction with Transfer of Land Act 
1958, s 42(1), which provides that the 
registered proprietor of land shall ‘hold 
such land subject to such encumbrances 
as are recorded on the relevant folio of 
the register’.
186 For example the Aboriginal Heritage Act 
2006 (Vic) s 76 states that if a cultural 
heritage agreement provides for the 
agreement to be registered, the Secretary 
must apply to the Registrar for it to be 
recorded. Once recorded, the burden of 
the agreement runs with the land and 
can be enforced by the Secretary as if 
it were a restrictive covenant: s 77. See 
also Planning and Environment Act 1987 
(Vic) ss 173,181,183 which make similar 
provisions with respect to a planning 
agreement entered into between a 
planning authority and a landowner 
relating to the conditions on planning 
approval and development.
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187 For example Nature Conservation Act 
1992 (Qld), s 51 provides for a nature 
conservation agreement to be binding 
only on the current owner until recorded; 
Recreation Areas Management Act 
2006 (Qld) s 10(1)(a), s 11 provides for 
a declaration of a recreation area (with 
consent of freehold owner) to only be 
binding on successors if recorded in 
freehold register.
188 For example the Heritage Act 1995 (Vic) 
s 47, provides that the Executive Director 
must notify the Registrar of Titles of any 
matter on the Heritage Register which 
affects land, and the Registrar of Titles 
must record it in the register for the 
purpose of bringing it to the attention 
of persons who search the folio; the 
Infringements Act 2006 (Vic) s 137: if 
a Court makes an order under s 136 
charging land with money owing, the 
Sheriff must lodge with the Registrar 
of Titles a copy of the order and the 
Registrar must record the charge in the 
register; Environmental Protection Act 
1994 (Qld), s 422 provides for the chief 
executive to notify the registrar of titles 
within 8 days of land being recorded in 
the contaminated land register. 
189 Property Law Revision Committee (NSW), 
Statutory Obligations Affecting Land 
(1955) 12 (quoting Mr Justice Harvey, the 
Royal Commissioner appointed to report 
on the Conveyancing Bill 1919 (NSW)).
190 Ibid 20.
191 Ibid 22.
192  Ibid 25-26.
4.3.1 Recording as precondition to enforcement against successors
Provisions which make recording a precondition to enforcement against future owners 
are uncommon, and usually relate to agreements between landowners and government 
agencies which are used as a method of regulation. Some overriding statutes which create 
statutory obligations require the acquiring agency to notify the Registrar and the Registrar 
to record, but do not make the recording a precondition to the RRR having legal effect or 
being enforceable against successors.187 This may result in a successor in title, although 
bound by the RRR, being unaware of its existence.188
RECOMMEndATIOn 9
Legislative drafting standards should ensure that where a statute authorizes 
the creation of an administrative right, restriction or responsibility that binds 
successive owners of land, the statute should: 
(a) require that the RRR be notified by the agency and recorded on the 
Torrens register, and
(b) provide that until recorded, the RRR is either ineffective, or alternatively, 
it is enforceable only against persons who hold an interest in the land  
at the time it is created.
4.3.2 Avoidance provisions
Another way of limiting enforcement of unrecorded encumbrances against successors is 
to include an ‘avoidance’ provision in the legislation under which the burden is created 
or in the legislation that establishes the register.189 A broadly defined class of statutory 
obligations would be registrable, but an avoidance provision would provide that an ‘order, 
award, determination, notification or charge’ was void against a purchaser without notice 
unless the burden was registered at the time of the purchase. 
Despite the stringency of this avoidance provision, the Property Law Revision Committee 
in New South Wales found that there had been ‘extensive neglect’ by government 
agencies to register their interests,190 and ‘an inexplicable unwillingness’ by purchasers 
to invoke the protection of the avoidance provision in s 188 Real Property Act 1900 
(NSW).191 While the failure to register could be explained in part by the overly wide class of 
registrable encumbrances and the cumbersome indexing provisions, the Committee also 
found widespread apathy and indifference by government departments to their statutory 
obligation to register encumbrances and to the inconvenience caused to the public.192 
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Even the ‘cloud of invalidity’193 hanging over their unrecorded encumbrances did not 
provide sufficient incentive for them to register.194 It is possible that government agencies 
relied upon purchasers having notice of the encumbrances through means other than the 
register, such as through the vendor’s disclosure, answers to requisitions, local knowledge 
or inquiries directed to the relevant departments. The existence of off-register notice 
may explain the failure of purchasers to invoke the exoneration of s 188(1), although the 
Committee accepted the submission of the Registrar-General that the failure was due to 
legal practitioners’ ignorance of the provision.195 
It is now expressly provided by s 188(3) that the avoidance provision in the section does 
not apply, and shall be deemed never to have applied, in respect of land registered under 
the Real Property Act 1900. An avoidance provision of this kind, which relies upon the 
concept of notice, is at odds with the general policy of the Torrens statutes to relieve 
purchasers from the effects of notice.196 It is simpler and more certain to deny enforcement 
of unrecorded encumbrances against successors, whether the successor has off-register 
notice of them or not.
193 Ibid 26.
194 Ibid 25-26.
195 Ibid 23-24. 
196 All Australian Torrens statutes include  
a section similar to Transfer of Land Act 
1958 (Vic) s 43 which abrogates the 
doctrine of notice for the benefit of 
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The legal frameworks for managing administrative RRR do not provide full and accessible 
information needed for landowner compliance, land transactions and the planning needs 
of business and government. The information deficit is the result of the proliferation of RRR 
over the past 50 years. Many of these statutory creations did not require entry on the title 
register in order to be enforceable against successive landowners. Enforcement without 
such recording made their existence difficult to discover. The lack of a holistic information 
management framework and the ad hoc introduction of RRR create uncertainty as to what 
encumbrances affect a given parcel of land.
Conclusion
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RECOMMEndATIOn 1  
Vendor disclosure of RRR
a) Provision should be made in all jurisdictions to require a vendor of land to disclose 
to a purchaser before entry into the contract particulars of any administrative rights, 
obligation or restriction affecting the land to the best of the vendor’s knowledge. 
b) The vendor should also be required to provide to the purchaser certificates for a 
specified list of the most common kinds of rights, restrictions and responsibilities. 
c) The disclosure requirement should be enforceable against vendors through rescission 
and damages, and through penalties for knowingly or recklessly supplying false or 
incomplete information. 
d) The disclosure obligation should apply to sales of all land, regardless of the land use, 
mode of sale or identity of the vendor.
RECOMMEndATIOn 2  
Introduction of new RRR to avoid property analogies
Legislation creating new types of rights should fully specify them and not rely on 
misleading or confusing analogies with existing categories of property right. In particular, 
statutory agreements between governments and agencies for ESD purposes should not be 
deemed to take effect as restrictive covenants.
RECOMMEndATIOn 3  
Clarifying the effects of register entries
In legislation, the term ‘registration’ should be reserved for an entry in the Torrens register 
to which the statutory ‘indefeasibility’ provision applies. Any other entry in the register 
should be called a ‘recording’. 
RECOMMEndATIOn 4  
Responsibility for updating entries
Legislative drafting guidelines should provide that where a statute permits or requires 
a right, obligation or restriction to be recorded on the Torrens register, it should assign 
responsibility for updating the entry, or provide for automatic expiry after a specified  
period of time. 
RECOMMEndATIOn 5 
Compensation for errors in recording RRR
The compensation provisions of the Torrens statutes should deny compensation for errors, 
omissions and misdescription resulting from the failure of an agency to notify the Registrar 
of the creation, amendment or termination of RRR. The administering agencies should be 
liable for their errors and omissions.
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RECOMMEndATIOn 6  
Specifying who is bound
If it is intended that the right, obligation or restriction authorised by the statute is to bind 
the landowner’s successors without recording or registration, the statute should expressly 
state that intention, without using the language of property law.
RECOMMEndATIOn 7  
Limiting the types of RRR that bind successive owners
Legislative drafting standards and scrutiny processes should be designed to ensure that 
legislation does not make rights, obligations or restrictions affecting particular parcels 
binding on the landowner’s successors unless that effect is necessary to achieve the 
purpose of the legislation.
RECOMMEndATIOn 8  
How information about RRR should be communicated
RRR which bind the landowner’s successors should not have to be recorded on Torrens 
registers if inquirers can obtain information about them directly from the administering 
agency’s data sub-system through an online search portal which is linked to the Torrens 
land register through a parcel identifier.
RECOMMEndATIOn 9  
Legislative standards for recording RRR
Legislative drafting standards should ensure that where a statute authorizes the creation  
of an administrative right, restriction or responsibility that binds successive owners of land, 
the statute should:
(a) require that the RRR be notified by the agency and recorded on the Torrens register, 
and
(b) provide that until recorded the RRR is either ineffective, or alternatively,  
that it is enforceable only against persons who hold an interest in the land  
at the time it is created.
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